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In a recent decision, Mark Charron and
Kelly Hart, successfully moved to have
allegations against their client dismissed.
The client, the County of Lennox and
Addington, was being sued in relation to
a serious motor vehicle accident, which
occurred on aroad owned by the County.

On January 3, 2003, Mrs. Lloyd wasdriv-
ing along County Road 9, in the County of
L ennox and Addington, when she collided
with a propane truck.

Mr. and Mrs. LIoyd sued the truck driver,
the owner of the truck, the County of
Lennox and Addington and the Town of
Greater Napanee. With respect to the
County, they argued that it had been neg-
ligent in its failure to keep the road in a
reasonabl e state of repair, to remove snow
and ice, to provide warning signs and to
properly design the road.

In 2002, the County had entered into an
agreement with the Town of Greater
Napanee, whereby the latter assumed re-
sponsibility for the maintenance and re-
pair of County Road 9. The Town admitted
in its defence that it was responsible for
maintenance of theroad. Further, it agreed
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Lessons in Litigation

to take over the County’s defence in the
actioninrespect of the maintenanceissue.

Although the agreement between the
County and the Town addressed the issue
of who wasresponsiblefor the maintenance
and repair of thisroad, signage and design
remained the sole responsibility of the
County. The LIoydsalleged that the County
was negligent in:

¢ failing tolocate proper warning signson
the roadway;

e failing to properly design and construct
the roadway such that the road was a
hazard; and

e that it knew or ought to have known that
the design and construction of the road
was unsafe and took no steps to correct
the deficiency.

Throughout the course of the litigation no
expert evidence of deficient design or
signage wastendered by the Lloydsin sup-
port of their claim.

Despite the County’s request to have the
lawsuit against it dropped, the Lloyds re-
fused. The County brought a summary
judgement motion at the opening of trial.

Summary Judgement

A summary judgment involves the court
making a decision about an entire case or
one or more issues without going to a full
trial. The court shall grant summary judge-
ment if it is satisfied there is no genuine
issuefor trial with respect to aclaim.

To counter a motion for summary judge-
ment, the responding party must show that
its case has a real chance of success. In
order to do this, the party must provide de-
tailed facts aswell as evidence supporting
those facts. In other words the party must
put its best foot forward.
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Opinion Evidence

Generally speaking, a witness may only
testify about what he or she knows based
on knowledge, observation and experi-
ence. Witnesses may not give an opinion
about evidence. However, aswith all things
inthelaw, thereare exceptions, inthiscase
two, to the general rule excluding opinion
evidence. Thefirst isthelay opinion based
on the witness' personal knowledge. The
second is the expert opinion on matters
calling for special knowledge and skill
whether or not the expert has personal
knowledge of the facts at issue.

Over the years, the courts have made it
clear that a cause of action for negligent
design of aroadway isan areathat requires
an expert opinion. Such an expert must
have specid training inroad design. Infact,
any testimony on road design from wit-
nesses without such specialized/expert
training should not be heard by a trial
judge.

Although anumber of expertsreportswere
filed in the case, the only evidence sup-
porting the alleged negligence regarding
the construction of the road was an affida-
vit of Mr. Lloyd. The evidence was anec-
dotal as Mr. Lloyd had no expertisein the
area of road design or construction.

TheDecision

The trial judge, Justice Robert Scott,
agreed with the arguments put forward by
our firm on behalf of our client, and granted
summary judgement for the County, find-
ing there was no genuine issue for trial,
thusavoiding a4-week trial. Thedecision
was based on the fact that the Town
agreed that it was responsible for mainte-
nance and repairs as well as the fact that
Mr. Lloyd was a lay person who did not
possess the required expertise to testify
about the construction of theroadway. ™~
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Say What You Mean and Mean What You Say

Contractsare an every day part of our lives. A contract may involve
something as simple asthe purchase of anitem at themall to some-
thing as complex asthe financial arrangementsfor ajoint venture.
Aslong as the parties are not contracting to do something illegal,
individualsand businesses are freeto make thelegal arrangements
that best suit them.

TheRestrictive Covenant

Itisonly in exceptional circumstancesthat the courtswill interfere
with aparties’ legal agreement. One such exceptioniswhen acon-
tract includes arestrictive covenant, which the common law refers
toasarestraint of trade. Employment relationshipsaswell asagree-
ments for the purchase and sale of a business are the most likely
contracts to include restrictive covenants. In the former case, a
departing employee will be precluded from competing with the
former employer. In the latter, the person selling the business will
agree not to compete with the new owner of the business.

In 1894 the British House of Lords found
that arestraint of trade was contrary to pub-
lic policy because it interfered with indi-
vidual liberty of action. They also said that
the exercise of trade should be encouraged

not intend anything illegal, the court can read down the interest
rateto thelegal statutory maximum.

ShafronvsKRG

In arecent Supreme Court of Canada case involving an employ-
ment contract, the principles of restraint of trade, restrictive cov-
enants and severance were considered.

TheFacts

Morley Shafron owned a Vancouver-based insurance agency busi-
ness. In 1987, he sold the businessto KRG Insurance Brokers Inc.
He continued to be employed in the business and entered into a
three-year employment contract. The employment contract included
anon-competition clause indicating that upon leaving his employ-
ment for any reason, other than termination without cause, hewould
not be involved directly or indirectly in the insurance business
within the Metropolitan City of Vancouver.

————  Every three years, until 2000, the parties
When entering into a contract it is
important that the language used
is clear and unambiguous.

continued to enter into a new employment
contract which contained asimilar non-com-
petition clause. In 2001, Morley left KRG
and began working for the Shaw Insurance

and should befree. These twin notionscon-
tinue to be sound public policy in 20009.
Therefore, the law presumes that a restrictive covenant is unen-
forceable unless it can be shown to be reasonable.

ReasonablevsUnreasonable

To determinewhether arestrictive covenant isreasonabl e, theterms
of the covenant must be unambiguous. The court must be able to
clearly determine what the covenant specifically intends.

If the court concludes that arestrictive covenant isunreasonableit
will either strike down the covenant or it will alter the terms of the
original contract by applying the doctrine of severance.

Severance

Where severance is permitted, the illegal portion of the covenant
will be dealt with in one of two ways: “blue-pencil” severance or
“notional” severance.

The Supreme Court of Canada has described “blue-pencil” sever-
ance asheing possibleonly “ if thejudge can strike out, by drawing
a line through, the portion of the contract they want to remove,
leaving the portions that are not tainted by illegality, without af-
fecting the meaning of the part remaining.”

In the case of “notional” severance, the court will read down the
illegal provision. For instance, if the parties’ contract callsfor the
payment of anillegal interest rate and it isclear that the parties did

Agency, whichwasbased in Richmond, BC.
KRG commenced a legal action against
Morley claiming he wasin breach of the non-competition clause.

TheL ower Courts

At trial, the judge dismissed KRG’s action partly on the basis that
the non-competition clause, specifically the term “Metropolitan
City of Vancouver” was neither clear nor certain. The judge found
that the term was ambiguous because therewasno legal or judicial
definition of “Metropolitan City of Vancouver” and, in any event,
the provision was unreasonable.

TheB. C. Court of Appeal agreed that theterm “Metropolitan City
of Vancouver” was ambiguous, however the Court felt it was pos-
sible to rectify the ambiguity. The Court applied the doctrine of
“notional” severance to construe the term as applying to the City
of Vancouver and municipalities contiguous to it, including Rich-
mond. Defining the term in this manner, the Court was ableto find
the non-competition clause to be reasonable and enforceable.

TheSupremeCourt of Canada

The highest court in the land disagreed with the Court of Appeal,
instead finding the trial judge's view of the situation to be the
correct one.

The Court began by stating that the doctrine of “notional” sever-
ance could not be used in casesinvolving an employment contract.

see WHAT YOU MEAN page3
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WHAT YOU MEAN - continued from page2

In order to apply “notional” severanceit must be obviouswhat the
parties intended, what the courts have referred to as the “bright-
line”. In the case of a restrictive covenant, attempting to apply
“notional” severance would amount to the court rewriting the cov-
enant in a manner that it, and not the parties, subjectively consid-
ers reasonable. Therefore, it cannot be used in such cases.

In addition, if “notional” severance were used, some employers
could impose an unreasonable restrictive covenant on the em-
ployee. The only negative to the employer in such a case would be
that if the covenant was found to be unreasonabl e, the court would
rewriteit.

The Court next considered whether “ blue-pencil” severance could
be applied in this case. The Court could find no evidence that
Morley and KRG would have unquestionably agreed to removethe
word “Metropolitan” without varying any other terms of the con-
tract or otherwise changing the bargain. Therefore, “blue-pencil”
severance could not be used to the correct the ambiguity.

3

Its arguments for severance being unsuccessful, KRG next sug-
gested that the Court wasin aposition to rectify what it referred to
asamistaken description. Rectification will be used to restore what
the parties’ agreement actually was were it not for the error in the
written agreement. Inthisparticular case, there was no evidenceto
indicate that the parties had ever agreed to a specific geographic
area but mistakenly written down “Metropolitan”. Therefore, this
argument was not accepted either.

The end result was that because the non-competition clause was
ambiguous and unreasonable, KRG could not rely on it to restrict
Morley’s current activities.

TheL essons

When entering into a contract it is important that the language
used is clear and unambiguous. Any significant terms should have
an actual legal meaning or one should be spelled out. These les-
sonsare particularly important when drafting restrictive covenants,
since the general ruleisthat arestrictive covenant will not be up-
held if itisunreasonable. —~

Changes Are Coming

Civil justice needs to be accessible and affordable if it is to work
for all Ontarians. Each of these changes - and particularly the
Small Claims or ‘people’s court’ reform - will help everyday
Ontarians to fairly resolve disputes that they can't resolve on
their own.

OntarioAttorney General ChrisBentley

Several yearsago, the M cGuinty government asked former A ssoci-
ate Chief Justice Coulter Oshorne to head up the Civil Justice
Reform Project. Mr. Justice Osborne's mandate wasto review and
recommend ways to make the civil justice system more accessible
and affordablefor the citizens of Ontario.

Mr. Justice Oshorne made recommendationsfor changesin anumber
of areas, including:

¢ Judicial resources

e Small claimscourt

¢ Unrepresented litigants
¢ Discovery

¢ Tria management

¢ Costsof litigation

Based on Mr. Justice Osborne’s recommendations and input from
various members of the legal community and the public, the gov-
ernment has agreed to implement anumber of major reformsto the
rules of Ontario’scivil courts. These changes, which take effect on
January 1, 2010, include:

® The monetary jurisdiction of the Small Claims Court being in-
creased from $10,000 to $25,000.

* TheSimplified Procedure Rulesbeing availablefor caseswith a
monetary limit of $100,000, doublethe previouslimit.

¢ Within the Simplified Procedure, parties will be allowed up to
two hours of oral discovery. In addition, each party will belim-
ited to atotal of seven hoursof pre-trial Examination for Discov-
ery, unless the parties consent or the court orders otherwise.

* The new rules are designed to encourage parties to bring mo-
tionsfor summary judgement, sinceit will now belesslikely that
costs will be awarded against the party that |oses the motion.

* Thecivil courtswill be subject to the general principle of propor-
tionality, meaning the time and expense devoted to any case
must reflect what is at stake in the proceedings.

As the January 1% deadline approaches, more information about
the changes will become available. We will provide you with up-
datesin future issues of the Legal Observer. "~

For general information about a number of different
legal topics visit Justice Ontario at

www.attorneygeneral.jus.gov.on.ca
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Clients’ Victory Upheld

In our fall 2008 issue of the Legal Ob-
server, we told you about Temple and
Donovan, who sold their homewith Royal
LePage. Whentheir real estate agent failed
to make full disclosure about the | _,.
connection between herself, the it
buyer’sreator and the buyer, they
refused to pay the commission.
Royal LePage unsuccessfully
sued. Temple and Donovan were
represented by Juliet Knapton of our firm.

Thetrial judge concluded that afiduciary
relationship existed between the sellers
and their real estate agent. He went on to
find that the disclosure made by the real
estate agent in the agreement of purchase
and sale was too ambiguous, since it did
not reveal that Kelly Williams was the
agent making the offer on behalf of her

husband, the buyer and that she worked
inthesameofficeasthesellers red estate
agents.

Royal LePage's appeal to the Divi-
sional Court washeardin early

5 B0 April.
N @

The appellate court upheld the

trial judge's decision that the
sellers’ real estate agent forfeit her com-
mission. They found there was ampleevi-
denceto support the breach of therealtor’s
fiduciary obligation owed to Temple and
Donovan. The Court a so agreed that they
had been entitled to receive and consider
the information concerning the relation-
ship between Kelly Williams and Paul
Williams before proceeding further with
the transaction. '~

Firm

Baby News

On February 23rd Chris Reil and his
wife, Lillian Camilleri, welcomed Aidan
Christopher into their lives. He
weighed in at 7 Ibs, 10 oz with dark
brown hair and blue eyes.

Paul Muirhead and Jaye Hooper wel-
comed their family’s newest member,
Abigail Elizabeth Muirhead (“ Abby”)
onJune 11, 2009. Although almost two
weeks early, Abby weighed 8 Ibs and
isadapting well to the busy Muirhead/
Hooper home. Jaye will be on mater-
nity leave until the beginning of No-
vember.

Election

Earlier this year, Jaye Hooper was
elected as a trustee for the County of
Carleton Law Association. The CCL A
has as its mission to advance the in-
terests of its members and promotethe
administration of justice.

News

Competition

Each year, hundreds of law students
participate in competitive mooting.
Mooting is an opportunity to develop
and demonstrate advocacy skills,
analyze and research complex legal
problems, develop arguments, and
present a case before experienced
judges.

Juliet Knapton coached the University
of Ottawa team to a second place fin-
ish in the Wilson Moot. In addition,
three members of the team finished
among the top 10 oralists. The Wilson
Moot honours the late Madame Jus-
tice BerthaWilson, thefirst femalejus-
tice to sit on the Supreme Court of
Canada. The competition focuses on
equality issues raised by various pro-
visions of the Charter. I~

*The articles in the Legal Observer are necessarily of a general nature and cannot be regarded as legal advice.
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AREASOFPRACTICE
Civil/Commercid Litigation
Construction & Lien Litigation
Employment Matters

Motor Vehicle Litigation
Personal Injury Litigation

Real Estate

Wills & Estate Administration
Insurance Defence Claims

If you prefer to receive this news-
letter by e-mail, please notify us at
newsl etter @williamsmcenery.com

www.williamsmcenery.com

Our firm will be pleased to provide additional details on request.



