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Thekids are back in school, the mornings
are nippy and the leaves are turning - au-
tumn has arrived!

Recently Juliet Knapton won her first sig-
nificant victory. The case, whichwaswidely
reported in the media, involved areal es-
tate agent who failed to make full disclo-
sure to her clients.

Another Victory

Mediation allows partiesto alitigation to
resolvetheir issuesin afriendlier and more
cost effective manner. Paul Muirhead has
begun offering his services asamediator.
For more information please see page 2.
Alsofeel freeto contact Paul for informa-
tion about this method of alternative dis-
pute resolution and to find out more about
his mediation services.

Over thelast littlewhile, the Supreme Court
of Canada has ruled in several cases in-
volvingwrongful dismissal. Two of thekey
issues considered by the Court are an em-
ployee'sduty to mitigate his’her damages
(see page 2) and how damages should be
assessed in situations where the empl oyer
has acted in bad faith in the dismissal of
an employee (seepage 3). '~

Complete Disclosure in Real Estate is Key

Our lawyers continue to do very well in
their pursuit of justice. The most recent
legal victory belongs to Juliet Knapton,
who successfully defended her home-
owner clientsagainst Royal LePage.

TheFacts

Temple and Donovan listed their Ottawa
homewith Royal L ePage. The couple had
completed substantial renovations, which
according to their real estate agents, the
Lindsays, had increased the house'svalue
to between $338,000 and $340,000.

Despite thisinitial assessment, this same
agent recommended that the house not be
listed for more than $330,000. The sellers
reluctantly agreed to list the house for
$329,500.
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Two weeks after the house waslisted, and
after rejecting lower offers, thereal estate
agent informed the owners that she had
“aseriousoffer” and that “the home could
be sold that night.”

The real estate agent presented the offer
of Paul Williams. The offer was $315,000,
an amount that the sellers had rejected
earlier. A heated discussion ensued. After
about an hour and a half, the real estate
agent phoned Kelly, the buyer’'s real es-
tate agent. The agents agreed to a selling
price of $325,000, which was not in ac-
cordance with the sellers’'s instructions.
More heated discussion ensued.

At 11:00 p.m., thesdllersfinally acquiesced
and sat down to sign the many pages in-
volved inthe agreement. Their real estate
agent quickly handwrotein thefollowing:
“The buyer, Paul Williams is the spouse
of Kelly Williams- the Royal L ePageteam
realty representative”. In response to the
sellers’ question to this addition, their
agent said that “she did not know Kelly
Williams” but that she thought she might
work for another Royal LePagereal estate
representative.

The homeowners did not have any con-
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cerns about the fact that the buyer was
married to areal estate representative and
proceeded to sign the documents.

What later came to light was that Kelly
Williams was the agent actually handling
the purchase on behalf of her husband and
that shein fact worked with the Lindsays
intheir Ottawaoffice.

The Real Estate Council of Ontario’s Code
of Ethicsand the Real Estate BusinessBro-
kersAct require disclosure of any interest
that an agent may haveinasale. Theinter-
est must be disclosed “ at the earliest prac-
ticable opportunity” and “in writing” and
“prior to any offer being submitted”. This
was not done in this case.

At the crucial moment of deciding whether
or not to accept the offer, al of the cards
were not on the table. The disclosure was
ambiguous at best and madetoo late - well
after the crucial decision moment had
passed.

TheFiduciary Duty
The fiduciary duty is one of the most im-

portant legal relationships that exist. In

see DISCL OSURE page4



LEGAL OBSERVER

New Mediator in Town: Paul Muirhead

A mediator assists the people involved
in a dispute to communicate and negoti-
atewith each other in aconstructive man-
ner. The Ottawa legal system has ben-
efited from mandatory mediation for 10
years. Statistically, well over 90% of On-
tario lawsuits settle before thetrial stage.

Recently, one of our litigators, Paul
Muirhead, completed the certification
processto act asarostered mediator with
the Mandatory Mediation Program.

Paul has aunique set of skillsto bring to
the mediation table. Paul’slaw practiceis
diverse. Hehasextensivetrial experience,
both jury and non-jury, with over 50 trial

and appeal appearances at the Superior
Court of Justice. He also has experience
conducting appeals at the Court of Ap-
peal and Divisional Court.

One of Paul’s key attributesis his ability
to effectively communicate difficult points.

Paul haslectured at Algonquin College, at
theUniversity of Ottawa'sLaw School and
its School of Management and at the Law
Society of Upper Canada' sformer Bar Ad-
mission’s Course. He has al so written and
lectured on medical ethicsbothlocally and
nationaly. Heobtained hisMaster of Laws
degree with a Specialization in Medical
Ethicsfrom McGill University.

Paul is an experienced litigator and has
“fought it out in the trenches” but he has
also stepped back from the battlesto study
and analyze the legal process.

Anyonewho hasworked with Paul knows
that he is thoughtful, fair and pragmatic.
He has the ability to see through a con-
flict and craft aresolution. With histrain-
ing, experience and after participating on
hundreds of mediations, Paul under-
stands people, he understands the law
and he knows that it is the approach and
the skills of the mediator that will facili-
tate the parties in coming to a mediated
agreement.

How Far Must an Employee Go to Mitigate?

An employer who decides to terminate the services of an em-
ployee, except in cases where there is just cause, must provide
the employee with areasonable notice period or damagesin lieu
of that notice period.

It is not uncommon for an employee to be terminated without
having been paid damages by the employer or having been paid
insufficient damages. In such cases, the employee will have to
consider suing the former employer for wrongful dismissal. In
additionto any legal action the employee may decideto take, the
empl oyee does have an obligation to make areasonable effort to
mitigate his or her damages by finding an alternate source of
income.

An interesting question that was recently answered by the Su-
preme Court of Canadaiswhether thisduty to mitigate includes
returning to work for the employer who fired you.

Evanshad worked as abusiness agent for the employer for more
than 23 years. Following the el ection of the employer’snew ex-
ecutive, Evans was sent a letter of termination. The two sides
then entered into negotiations for a compensation package for
Evans. Five months later, the employer requested that Evans
return to his employment to serve out the balance of his 24
month notice period. Evans agreed to return but only if the em-
ployer rescinded its termination letter, something the employer
was not prepared to do.

The Court of Appeal found that Evans had failed to mitigate his
damages by not accepting the employer’s job offer. The Su-
preme Court of Canada agreed with thisfinding stating, “...the
courts have correctly determined that in some circumstances it
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will be necessary for adismissed employeeto mitigate hisor her
damages by returning to work for the same employer. Assuming
there are no barriersto re-employment, requiring an employeeto
mitigate by taking temporary work with the dismissing employer
is consistent with the notion that damages are meant to compen-
sate for lack of notice, and not to penalize the employer for the
dismissdl itself.”

The barriers to re-employment would include such things as
whether the working atmosphere would be one of hostility, em-
barrassment or humiliation. Other elements which must be con-
sidered include any stigma and loss of dignity, the nature and
conditions of employment and whether those conditions are sub-
stantially different, that the personal relationships involved are
not acrimonious, the history and nature of the employment,
whether or not the employee has commenced litigation, and
whether the offer of re-employment was madewhiletheemployee
was still working for the employer or after the termination.

The Supreme Court recognized that an employee may find it diffi-
cult to continue working for the employer. However, the Court
also recognized that “it is an accepted principle of employment
law that employers are entitled (indeed encouraged) to give em-
ployees working notice and that, absent bad faith or other ex-
tenuating circumstances, they are not required to financially com-
pensate an employee simply because they have terminated the
employment contract.”

In Evans' case, the Court found that the relationship between he
and his employer was not seriously damaged and the terms of
employment werethe same. Thereforeit was not objectively un-
reasonablefor him to return to work to mitigate hisdamages. '~
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Wrongful Dismissal Damages Revisited

Recently, Canada's top court clarified and
redefined someimportant aspectsof thelaw
of damagesin the context of wrongful dis-
missal. The case was Honda Canada Inc.
v. Keays, 2008 SCC 39. Earlier, thiscasehad
made headlines because of the $500,000
punitive damage award alowed by thetrial
judge who heard the case.

TheFacts

The case involved Kevin Keays, who had
spent hisadult yearsworking for the Honda
plantinAlliston, Ontario. In 1997, after 11
years with Honda, Keays was diagnosed
with chronic fatigue syndrome. He stopped
working and began receiving disability ben-
efits. After ayear, the benefitswere discon-
tinued, sincetheinsurer felt that Keayswas
ready to return to work.

Upon hisreturnto work hewas placed into
a program that Honda had instituted for
employees who needed to absent them-
selvesfromwork on aregular basisbecause
of disability. However, when Keays began
to misswork morefrequently, hisemployer
became concerned and asked him to meet
with their occupational medical specialist.
Despite his initial willingness to do so,
Keays ultimately refused on the advice of
hislawyer.

K eays subsequently missed aweek of work.
When hereturned to work, hewasgivena
letter by the employer summarizing their
earlier meeting with him, requesting that he
see their specialist and indicating that his
employment would be terminated if hedid
not. When he continued to refuse they ter-
minated his employment. Keays sued for
wrongful dismissal.

TheLower Court Decisions

The tria judge concluded that Keays had
been wrongfully dismissed and that he had
been entitled to 15 months notice. Based
on what he described asthe“ egregious bad
faith displayed by Hondain the manner of
this termination and the medical conse-
guences flowing therefrom” thetrial judge
increased the notice period by an additional
nine months, to 24. In addition, the trial
judge found that Honda was part of acon-

spiracy to interfere with Keays' medical
treatment and on this basis awarded puni-
tive damagesin the amount of $500,000.

The Ontario Court of Appeal essentially
upheldthetrial judge’sfindingsand award.
It did however, reduce the punitive damage
award to $100,000.

TheSupremeCourt of Canada

Although the Supreme Court agreed that
K eays had been wrongfully dismissed, they
found that thetrial judge had made anumber
of significant overriding and pal pable fac-
tual errors, such that most of the award
could not be supported.

As mentioned above, this case provided
Canada’s highest court with the opportu-
nity to address some of the key issueswhich
should be canvassed in a wrongful dis-
missal case.

The Notice Period

They addressed was the factors which
should be considered in determining the
length of the notice period including:

¢ Character of the employment.
¢ Length of service.
¢ Age of the employee.

¢ Availability of similar employment, hav-
ing regard to the experience, training and
qualifications of the employee.

The Court also reiterated that no onefactor
wasmoresignificant than another and there-
fore none should be given any dispropor-
tionate weight.

Damages for Bad Faith Conduct

The second point involved the “Wallace
damages’. Wallace was a 1997 Supreme
Court of Canada decision that set out the
principle that an employee is entitled to
additional compensation if thereisbad faith
conduct in the manner of dismissal. Since
that decision, Canadian courts have been
awarding Wallace damages by simply ex-
tending the amount of notice a dismissed
employee is entitled to. The Court in the
Honda case referred to this method of cal-
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culating damages as “an arbitrary exten-
sion of the notice period.”

The Court has now clarified that if the em-
ployee can prove that the manner of dis-
missal caused him/her mental distress and
that this was in the contemplation of the
parties, those damageswill be compensated
through an award that reflects the actual
damages suffered. In other words, rather
than simply increasing the notice period,
bad faith conduct should be compensated
in the same way as other damages.

The Court went on to provide some exam-
ples of what would constitute bad faith con-
duct, including:

¢ attacking the employee’s reputation by
declarationsmadeat thetimeof dismissal,

* misrepresentation regarding the reason
for the decision, or

¢ dismissa meant to deprivethe employee
of apension benefit or other right.

Punitive Damages

A third issue canvassed by the Court was
in respect of when punitive damages should
be awarded. The Court had this to say,
“Damagesfor conduct inthe manner of dis-
missal arecompensatory; punitivedamages
are restricted to advertent wrongful acts
that are so malicious and outrageous that
they are deserving of punishment on their
own.” (Emphasis added.) The Court fur-
ther stated that courts should resort to pu-
nitive damages only in exceptional cases.

With respect to a punitive damage award,
the court also indicated that one must ask
whether “the alocation of punitive dam-
ages was necessary for the purposes of
denunciation, deterrence and retribution,”
in caseswhere damagesfor conduct in dis-
missal areawarded.

TheDecisoninHonda

The Supreme Court agreed that Keays had
been wrongfully dismissed and that the
award of 15 months notice should bemain-
tained. However, the evidence did not sup-

see DISMISSAL page 4



LEGAL OBSERVER

DISMISSAL - continued from page3

port the trial judge’s findings that Honda
had behaved egregiously when it dis-
missed Keays. Rather, its request for a
meeting between Keays and its medical
specialist wasnormal inthe circumstances.
For this reason, the additional nine
months was disallowed. For similar rea-
sons, the punitive damage award was also
disallowed.

TheLessons

This case demonstrates that in situations
where an employee’s health concerns
must be accommodated, that all parties

must participate. Therefore, if you are an
employeewho isexperiencing aperiod of
disability it isimportant to cooperate with
your employer’s reasonable requests for
medical information.

If you are an employer you should always
strive to treat your employees fairly and
with dignity. This does not mean, how-
ever that a proactive approach to getting
employeesback towork will be seen nega-
tively by the courts.

If you require assistance or further infor-
mation concerning employment law please
contact our firm. —

DISCLOSURE -
continued from page 1

such arelationship, the fiduciary owes a
duty of extremeloyalty to hisor her prin-
cipal. The fiduciary must not put his or
her personal interests before the duty
owed to the principal.

The Supreme Court of Canada set out the
characteristics of afiduciary relationship
in the case of Lac Minerals Ltd. v. Inter-
national Corona ResourcesLtd., [1989] 2
SC.R.574.

“Relationshipsin which afiduciary obli-
gation has been imposed seem to pos-
sess three general characteristics:

(1) Thefiduciary has scope for the exer-
cise of somediscretion or power.

(2) Thefiduciary can unilaterally exercise
that power or discretion so as to affect
the beneficiary’s legal or practical inter-
ests.

(3) The beneficiary is peculiarly vulner-
able to or at the mercy of the fiduciary
holding the discretion or power.”

The Realtor seller relationship is one
where afiduciary duty arises. In fact, the
Ontario Court of Appeal has specifically
recognized that “... listing agents and
brokers,...arefiduciaries.”

TheDecision

Thetrial judge in this case indicated that
he had no hesitation in concluding that a
fiduciary relationship existed between the
sellersand their real estate agent. Hewent
on to find that the disclosure made by the
real estate agent in the agreement of pur-
chase and sale was too ambiguous, since
it did not reveal that Kelly Williams was
the agent making the offer on behalf of
her husband. The Real Estate Council of
Ontario cameto asimilar conclusion after
conducting an investigation of the com-
plaint lodged against the two real estate
agents. The Council found that the dis-
closure was not properly made in accord-
ancewithitspolicies.

Thetrial judge further found that had the
sellers known that the agent making the
offer worked out of the same office astheir
own agents and was seeking to purchase
the property for her husband, they might
have chosen to seek independent advice.
Since the facts not disclosed were mate-
rial facts, whether the sellerswould have
done anything differently wasirrelevant.

Theresult of thisbreach of their fiduciary
obligationwasthat thesellers rea estate
agents were forced to forfeit her entire
commission.

Royal LePage has appealed the decision.
Theappeal will beheardin November. 7~
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