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Happy
New Year!

Welcometo the first edition of the Legal
Observer for 2007. We hope you had a
pleasant and restful holiday season.

Wewishto extend congratul ationsto Eric
Williamsfor winning the Award for Excel-
lencein Insurance Law. Itisanother well-
deserved feather in his cap.

In our last issue we told you about an
employee who wastreated in an arrogant
high handed manner by hisemployer be-
fore being fired. In thisissue we look at
what happens when an employeeismis-
treated by their employer or supervisor
to the point the employeefeelsthey have
no choice but to resign from their job.

On the real estate front, the Ontario Su-
perior Court of Justice recently handed
down asignificant decisionin acasein-
volving title fraud. Title fraud has hap-
pened in Ottawa -- so be aware!

For the latest on the Herbison case turn
to page 4.

Finally, wewould like to take this oppor-
tunity to wish our friends and clients the
very best for 2007. I~
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Another Accolade
for Eric

Eric Williams has once again been recognized by his peersfor his contributions to
the legal profession aswell asfor his achievementsin the practice of

insurance law. The Ontario Bar Association Insurance Law Section

has announced that Eric Williams along with Jesse Glass of Laxton

GlassLLpof Toronto arethisyear’srecipientsof its 2006 Award for
Excellencein Insurance Law.

OBA - ABO
Inits press release, the OBA had the following to say:

Eric has practised for morethan 30 years as an “advocate”’ having appeared in more
than 150 trials, hearings and appeals. Heisamember of the Ontario Bar Association,
Advocates Society, and County of Carleton Law Association. Eric isan enthusias-
tic mentor for young lawyers both within his own firm and through the County of
Carleton Bar Association’smentoring initiatives.

Over theyears, Eric hasvolunteered as an instructor at the Bar admission course. In
addition, he has authored and presented papers on aregular basis with an emphasis
on advocacy and insurance iSsues.

“Eric has an impressive list of important reported decisions and an
equally impressive list of papers and seminars to his credit. The
OBA ispleased to honour his significant contributions,” said Mor-
ris Chochla, Chair of the OBA’s Insurance Section.

This Award of Excellence was created to recognize and thank out-
standing members of the Ontario Bar Association for their exceptional achievements,
distinguished service and contributionsin the following areas:

¢ Thedevelopment of insurance law through advocacy, teaching, writing or legisla-
tivereform;

¢ | eadershipinthe profession and particularly of lawyers practising insurance law;

* Maintaining the highest standards of professional competence as well as the
highest levels of honesty, integrity and civility; and

¢ Enhancement of the profession of law and the well being of the community.

Eric’'s co-recipient, Jesse Glassis one of the founding partners of Laxton GlassLLP.
He has practised for more than 45 years as an active trial lawyer specializing in
professional liability andinsurance law.

Ericwill behonoured at an award ceremony and special dinner to be held in Toronto
onApril 26,2007.
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When the Boss is a Bully

When you think of bullying the picture
that probably pops up is abig mean kid
pushing all the other kids around. But if
you think thiskind of intimidation hap-
pens only in the school yard you would
be wrong. In recent years, bullying has
been making its presence felt in the
workplace. When the bullying becomes
serious enough it may lead an employee
to quit their job and sue their employer
for constructive dismissal.

Constructive Dismissal
Traditionally, constructive dismissal oc-
curs when the employer unilaterally al-
tersan essential term of the employment
contract, whether written or implied, such
that the employee may treat the employ-
ment as terminated. Such changes gen-
erally include areduction in salary and/
or responsibilitiesor achangeinwork
conditions.

In 1998, the courts expanded the defi-
nition of constructive dismissal. They
concluded that an employeedid not have
to point to aparticular fundamental term
having been breached if the employee’s
situation established that the employer
had renounced the entire relationship
without cause. The leading case in On-
tario is Shah v. Xerox Canada Ltd.

TheFacts

Shah worked for Xerox for morethan 12
years. During that time hehad only posi-
tiveperformancereviews. In addition, he
received regular pay raisesand bonuses.
Based on his technical credentials and
hisinitiative, Shah wasrecommended for
a new technical support analyst’s posi-
tion. A few months after accepting the
position, Shah’s sub-group was moved
to Harvey’'s division. Confusion soon
developed about the division of labour
and about whom Shah was to report to.
Shah wasalso criticized for spending too
much time away from the home office,
despite Harvey being responsible for
Shah’s being on an exchange.

Four months passed with no further criti-
cism. However, at Shah’s next perform-

ance review Harvey raised several con-
cerns, which Shah addressed. Thereview
was followed up with a warning letter
which suggested that Shah's position
wasinjeopardy. Harvey became more au-
thoritarian, impatient and intolerant with
Shah. About this sametime, Shah’swife
suffered her fifth miscarriage and Shah
himself becameill. At notimedid Harvey
inquire about Shah's personal situation,
and he turned down Shah’s request for a
six-week unpaid |eave of absence.

Two months after that first | etter, Harvey
sent a second
unexplained

(==

warning letter. Shah wasthen put on one
month’s probation. Believing that his
daysat Xerox were numbered, Shah ten-
dered his resignation.

Resignation or Constructive Dismissal
Shah subsequently sued for damages
claiming that the situation had become
unbearable and that he was |eft with no
choice but to resign.

A careful review of the evidence con-
vinced the court that Shah's position as
amember of Harvey’s group had indeed
becomeintolerable and that he had been
constructively dismissed without cause.
The court found that the situation was
primarily theresult of Harvey'sinefficient
and unreasonable conduct.
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Although, as previously indicated, a find-
ing of constructive dismissal generally re-
quires a change of a fundamental term of
the employment contract, the judge in the
Shah case indicated that such afinding is
not necessary. Instead, thetest to be met is
whether the conduct of the manager/em-
ployer was such that a reasonable person
inthe circumstances should not be expected
to persevere in the employment.

Xerox unsuccessfully appeal ed. In uphol d-
ing thelower court’sdecision, including the
broader definition of constructivedismissal,
the Ontario Court of Appeal stated, “In
some cases, however, the employer’s con-
duct amounts not just to achangein aspe-
cific term of the employment contract but
to repudiation of the entire employment re-
lationship.”

1" Saundersv. Chateau Des Charmes
Wines

Saunders v. Chateau Des Charmes Wines
is another case where the employee was
found to have been constructively dis-
missed based on how hewastreated by his
supervisor. Saunders began his career asa
sales manager before being promoted to
director of marketing. Therelationship be-
tween he and his boss was positive and
productive during the first nine years.

Although there were several unpleasant ex-
changes between Saunders and his super-
visor during the final year, it wasthe treat-
ment by thelatter, during thelast two weeks,
that “was of sufficient severity and effect
to amount to a repudiation of the employ-
ment relationship.” Saunders’ supervisor
had begun to display an unrelenting and
escalating anger. His behaviour was hos-
tile, aggressive, profane, rude, demeaning
and intimidating.

With respect to the short period of bully-
ing, the court specifically stated that “It
mattersnot that it was over aperiod of only
about two weeks.”

seeBULLY page4
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Real Estate Fraud -
A Victory for the Homeowner

Although not arampant crime, the problem of real estatefraudis  in aposition to do something which might have been able to pre-
very real. Real estate fraud can result in a home being sold or ~ vent the fraud. In the judge’s view, the bank had failed to exercise
mortgaged without the knowledge of the legal owner. Up until due diligence by ensuring that a proper in-person appraisal was
recently this has meant that innocent owners risk losing their  carried out prior to releasing the mortgage monies. He also found
home, since the scam artist is usually long gone by thetimethe  that certain anomalies should have put the bank on notice that
fraud comesto light. However, arecent decision of theOntario  something was not right. The end result was that in this instance,
Superior Court of Justice provides somewelcomenewsfor prop-  the bank could not rely on the register.
erty owners.

TheCaveat
TheFacts In 2005 the Ontario Court of Appeal decided Household Realty v.
In 2001, the “Rs” purchased a condo in north Toronto. Three  Liu?, another mortgage fraud case, in favour of the mortgagee.
years|ater, the property was mortgage free. Unbeknownsttothe  Unlike the Rs case, where the registered owners of the condo were
Rs, while they were paying off the last of their mortgage, fraud ~ completely innocent of the fraud, the fraud in the Household Real -
artists, posing as the Rs, purported to sell the condo to abogus ity case did involve one of the registered owners.
purchaser. The pricefor thisfraudul ent sale was $270,000.
In addition, the bogus purchaser was granted a mortgage
on the Rscondo from TD in theamount of $247,860. The
deed and the mortgage were registered at the Registry
Office.

Most cases involving a fraudulent mortgage are de-
cided in the mortgagee's favour. If TD
appealsthisdecision, it is possible that
the appellate court could reverse Justice
Echlin’s decision. Having said that, this
set of facts might be different enough to
favour the homeowners.

Thefraud artists presented what appeared to be proper
identification at thetime of the sale.

When the Rs discovered what had happened, they
sued the bank. Specifically, the Rs sought to have
titleto their condo restored to their names and the
fraudulent mortgage set aside. Although the bank
agreed that the fraudulent transfer wasinvalid, it
argued that the mortgage was a valid charge on
the property.

What ToDo?

Although this type of fraud is more com-
mon than ever before, it remains relatively
insignificant when one considersthe number

of transactions that are registered on adaily
basisin the Ontario Registry System.

The Ontario government recently amended the

TheLaw Land Titles Act to ensure that ownership of property cannot be lost
In 1885, Ontario adopted a land system whereby title to real asaresult of theregistration of afalsified mortgage, fraudulent sale
property would be established by setting up aregister. Thereg-  or a counterfeit power of attorney. Any title to land obtained by
ister would guarantee that the person named as property owner  fraudulent meanswill be null and void. The changeswill a so speed
had title subject only to any registered encumbrances. Thejob  up financia assistance for victims of fraud, ensuring the title is
of theregistrar isto verify that the proper documents (e.g. trans- returned and a decision on compensation is made within 90 days.
fers of deed and mortgages) are properly completed, to accept In addition, the maximum penalty for real estate fraud has been
the designated fees and land transfer taxes and to correctly reg-  raised to $50,000 from $1,000.
ister the documentsontitle. Notethat it isnot theregistrar’'sjob
to verify whether owners have indeed sold and/or mortgaged A pro-active step that you can take to protect yourself from this
their property. kind of fraud isto purchasetitleinsurance. It can be ordered through

your lawyer during arefinance transaction or at any time during the
Although the government eventually enacted the Land Titles  course of home ownership. The policy iseffective fromthedateon
Act, the Supreme Court of Canada has stated that the statutedid ~ which you took title to the property until you sell your home.
not abolish the original principals of the common law.

If you would like to learn more about purchasing title insurance
TheDecision please contact Paul M cEnery of our firm. =
Justice Echlininthe Rs' case concluded that the mortgagewasa
fraudulent charge and was void. He recognized that the Rs and Rabi v. Rosu, 2006 CanLll 36623 (ON S.C.)
the bank were innocent parties, however only the bank had been 2Household Realty Corp. v. Liu, (2005), 261 D.L.R. (4") 679 (Ont.C.A.)
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BULLY - continued from page1

Advicefor Employer sand Employees

So where does this leave employers and
employees? Are employers entitled to be
critical of the unsatisfactory work of its
employees? Areemployersentitled totake
measures to remedy the situation? And
what about employees who take every-
thing personally? Will every harsh word
support a constructive dismissal ?

In order to protect itself against a claim
for constructive dismissal, an employer
must ensurethat itsemployeesaretreated
with civility, decency, respect and dignity.
Therefore employers should guard
against thefollowing types of behaviours
and actions.

e Mailing rude, degrading or offensive
remarks,

¢ Discrediting an employee by spread-
ing rumours;

* |ntimidating an employee; and

® |solating or shunning an employee.

Another important note to employers is
that it isnot up to the vulnerable employee
to advise the employer that a particular
type of conduct is not acceptable. Rather
the employer bears the onus of identify-
ing problemsin the workplace and taking
appropriate steps. The employer is also
obliged to conduct an investigation to
determine what has actually happened, as
the rights of the “harasser” must also be
protected.

If you are an employee and you are being
subjected to apattern of unacceptable be-
haviour you would bewiseto keep ajour-
nal of the events aswell as seek legal ad-
vice. It isimportant that you determine if
you are the target of a bully or you are
simply being subjected to strong manage-
ment or justifiable criticism. If youresign
and a court does not agree with your as-
sessment of the situation you will be with-
out ajob and your claim for constructive
dismissal will belost.

For more information about constructive
dismissal, whether you are an employer or
an employee, please contact our firm. '~

The Latest on Herbison

On December 11, 2006, Mark Charronand
Jaye Hooper argued Lumbermen v. Her-
bison! before afull panel of the Supreme
Court of Canada. The court heard this
appeal in conjunction with Wtlingam v.
Farmer. The common issue in these two
appeal swaswhether the current legal test
to determineif an accident arose, directly
or indirectly, from the ownership use or
operation of amotor vehicle was still ap-
propriate.

Our position on the appeal was that the
test is still appropriate but has been
misapplied by some courts. On the facts
of the Herbison case, neither part of the
test, when properly applied, ismet.

We further argued that when considering
whether coverage should apply, the court
should use acommon sense approach that
considers the reasonabl e expectations of

an insurer as well as a policyholder. We
submitted that a reasonable policyholder
would not expect ahunting accident to be
covered by an automobile policy.

The bench engaged in alively discussion
with counsel on both sides of these two
cases. It would appear that they have con-
cerns with the lower court decisions and
believe further guidance is necessary.

Whileweare cautioudly optimistic that we
will succeed in our appeal, we believethat
the court will, at minimum, provide clarity
and direction for those casesin which the
involvement of thevehicleisquestionable.

If you have any questions or concerns
regarding these cases or on coverage un-
der automobile policiesin general, please
contact our firm. —~

D

williams mcenery

barristers & solicitors

169 Gilmour Street
Ottawa, Ontario K2PON8
Phone: (613) 237-0520
Fax: (613)237-3163

www.williamsmcenery.com

EricR. Williams
williams@williamsmcenery.com

Paul T.McEnery
pmcenery @williamsmcenery.com

ChrisF. Reil
creil @williamsmcenery.com

Aaron E. M oscoe
amoscoe@willamsmcenery.com

Mark O.Charron
mcharron@uwilliamsmcenery.com

Paul W. M uirhead
muirhead@uwilliamsmcenery.com

Jennifer E. Jolly
jjolly@williamsmcenery.com

JayeE. Hooper
hooper @williamsmcenery.com

Juliet L. Knapton
jknapton@williamsmcenery.com

AREASOFPRACTICE
Civil/Commercid Litigation
Construction & Lien Litigation
Employment Matters

Motor VehicleLitigation
Personal Injury Litigation

Real Estate

Wills& Estate Administration
Insurance Defence Claims

If you prefer to receive this news-

letter by e-mail, please notify us at
newsl etter@williamsmcenery.com

www.williamsmcenery.com

*The articles in the Legal Observer are necessarily of a general nature and cannot be regarded as legal advice. Our firm will be pleased to provide additional details on request.
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