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This edition of the Legal Observer is all
about updates and reforms. In our last is-
sue we told you about a recent decision
involving titlefraud. It wasawatershedin
that thejudgeruledin favour of the home-
owner, whose home had been fraudulently
stolen and mortgaged, rather than the mort-
gagee. Since then, the Ontario Court of
Appea has had the opportunity to weigh
in on thisissue.

Updates & Reforms

Inthefall Observer, werecounted the epic
battle of small town insurance agent, Reg
Ward, against Manulife Insurance. De-
spitethedecisivevictory, infavour of Reg
Ward, he has had to continue to fight for
what isowing to him. In part 2 of the story
we explain the court’s costs decision.

Ontario’s civil courts have recently been
undergoing an overhaul. Last year, a

number of changeswere madeto the Small
Claims Court Rules. In addition, the On-
tario Government has set up a task force
to review and suggest recommendations
to improve the civil justice system gener-
ally. A synopsis of the County of Carleton
Law Association’s position can be found
onpage2. 7~

A Corporate

Last fall we told you about a corporate
David and Goliath story. Our firm repre-
sented “ David” in alegal battle which pit-
ted a small town insurance agent against
one of Canada’slargest insurance compa-
nies. The Plaintiff, our client Reg Ward,
had provided 30 years of productive and
loyal service at thetime hisagency agree-
ment was unceremoniously terminated.

Following a 22-day trial, the Court pro-
vided acomplete vindication of the Plain-
tiff. Hewas awarded substantial damages,
as well as punitive damages. This past
January, the Court issued its endorsement
concerning costs.
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David and Goliath

Awarding Costs

Goingtotrial isnot aninexpensive propo-
sition. However, if thetrial judgefindsin
your favour you may beentitled to recover
aportion of your legal costs. In deciding
whether costs should be allowed and in
what amount, the judge may consider a
number of factors, including:

* Theresult in the proceeding;

¢ Any offer to settle or to contribute
madeinwriting;

¢ Theprincipleof indemnity;

* The amount claimed and the amount
recovered in the proceeding;

¢ Theapportionment of liability;
* Thecomplexity of the proceeding;

¢ Theimportance of theissuesraised by
thelitigation;

¢ The conduct of any party that tended
to shorten or to lengthen unnecessar-
ily the duration of the proceeding; and/
or

* A party’sdenial of or refusal to admit
anything that should have been admit-
ted.

T

Story - Part Il

Partial vsSubstantial

In addition to deciding whether costs
should be awarded, thejudgewill also de-
cidewhether aparty isentitled to costson
apartia indemnity basis(formerly referred
to as party and party costs) or on a sub-
stantial indemnity basis (formerly referred
to as solicitor and client costs).

As the name suggests, costs on a partial
indemnity basis mean that the court will
award only aportion of what was actually
expended. Generally the award amounts
to somewhere below fifty per cent of the
lawyer’sactua charges. Substantial indem-
nity, although not a total reimbursement,
will bemuch closer to the actual fees. Cost
awards on a substantial indemnity basis
are the exception rather than the rule.

TheCase

Our client sought and was awarded costs
onasubstantial indemnity scale. Plaintiff’'s
counsel argued that in the circumstances
the parties would reasonably expect a
higher level of costs to be assessed.

see DAVID page?2
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DAVID - continued from page 1

Counsel pointed to anumber of decisions
made by the Defendant, including:

¢ Making unproven allegations of fraud
and dishonesty;

* Failing to accept the Plaintiff’s offer
to settle;

* Qver-documentary production;

* An aggressive defence with full
knowledge of the Plaintiff’sfinancial
vulnerability; and

* TheDefendant’sfull useof itsunlim-
ited resources.

One of the arguments advanced by the
Defendant against the substantial
indeminity scale was the punitive dam-
ages award. The Defendant argued that
to award costs on the higher basis and
punitive damageswould amount to dou-
ble indemnity. The Court did not agree,

recognizing that an award of costs, re-
gardless of the appropriate scale, is to
indemnify, or partially indemnify, thewin-
ning party. This was contrasted to the
purpose of punitive damages, which is
meant to punish, deter and denounce.

TheRisk

In addition to costs on a substantial in-
demnity scale, the Plaintiff also sought a
risk premium. The Court concluded that
the Plaintiff was entitled to this premium
in an amount of dightly less than 9% of
the costs awarded. In coming to this de-
cision, the Court considered therisksthat
had been faced by Plaintiff’scounsel, in-
cluding:

® The Plaintiff’s lack of financial re-
sources to fund a lengthy and com-
plex litigation;

* Counsel’sdecision to finance theliti-
gation and thus assume the risk of not
only delayed but possible non-pay-
ment of fees; and
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* The Defendant’s decision to contest
liability at every step.

A Significant Award

There are three aspects of thisaward that
make it significant. Thefirst isthat costs
were awarded on asubstantial indemnity
basis. As previoudly indicated, costs on
this scale are reserved for exceptional
cases. The second significant aspect is
the Court’s decision to allow apremium.
Again thistype of award is granted only
rarely. And finally, it is compelling that
the Court recognized that an award of pu-
nitive damageswas not an impediment to
costs being awarded on a substantial in-
demnity basis.

The Defendant has appeal ed the original
decision aswell asthe decision on costs.
The appealswill be heard together by the
Ontario Court of Appeal in September.
Stay tuned for Part [11. 7=

L ast summer, the Ontario Government an-
nounced the creation of anew

task forceto review

and suggest rec-

ommendations to

improvethe prov-

ince's civil jus-

ticesystem. The

goal of this task

forceistoprovide

greater access within

the civil legal system while addressing
issues of proportionality (i.e. cost of the
procedure versus amount of recovery)
and regional differences.

Inthefall of 2006, the County of Carleton
Law Association, our region’s law asso-
ciation, becameactively involvedinthis
reform project and organized the local
town hall meeting and prepared written
submissions on Justice Osborne's re-
forms. The CCLA also presented our ju-
risdiction’sown concerns and appointed
Jaye Hooper of our office to draft sub-
missions on behalf of our local bar.

Civil Litigation Reform

Justice Osborne, who heads up the task
force, made anumber of preliminary rec-
ommendations, which included:

Increasingthemonetary amount
for Simplified Procedureto $100,000

Whilethisrecommendation has merit, the
concerns raised focused on the absence
of examinationsfor discovery aswell as
the need for a cap on the total amount of
aclaim under this procedure. Currently,
eachindividual claimant is subject tothe
monetary threshold and therefore several
Family LawAct clamantscan causeaSim-
plified Rules caseto be valued far in ex-
cessof thetraditional $50,000 maximum.

In an attempt to address
part of the above concerns,
thetask forcewill likely ac-
cept limited discoveries be
available for Simplified
Proceedings. Theseex-
aminationswill betime
limited (likely 2 hours

=

per party). Thisshould besufficient time

@

L/dave experts they prefer to retain? Who

==

to obtain key liability information, witness
information and undertakingsto ensure all
documents have been produced.

Theremoval of juries
for civil disputes
Theright to ajury was definitely ahot-topic
among the members of our local bar. The
CCLA strongly rejected thisrecommenda-
tion and we are hopeful thiswill not form
part of Justice Osborne’sfinal report.

Requirepartiestoretain
ajoint expert
For the mgjority of cases, this could be a
useful initiative although
it creates many problems
forimplementation. What if
parties can’t agree to an expert?
What about clients/lawyers who already

will pay for thisexpert?

seeCIVIL page3
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Rule Changes in Small Claims

Most people's experience of Small Claims Court comesfrom
TV shows like Judge Judy and The People’'s Court. While
these television arbitrations hear and decide real cases, they
are first and foremost entertainment. On the other hand, On-
tario’s Small Claims Court, a branch of the Superior Court of
Justice, is a serious Court that forms an integral part of this
province' sjudiciary.

more favourablejudgement, the party may be awarded compen-
sation for inconvenience and expense up to $500. This amount
has been increased from $300.

V' Priorto the changesalawyer was entitled to amaximum of $300
in costs. They can now claim substantially more, perhaps as
much as $1,5000 in fees and disbursements. Depending on the

size of the claim it may be worth having le-

More than fifty per cent of al civil cases
that are started in Ontario fall within the
jurisdiction of Small Claims. One of the
most attractive aspects of Small Claims
Court isitsrelative simplicity, including
the rules and procedures.

Ontario’'s Small
Claims Court forms
an integral part of
Ontario’'sjudiciary.

gal representation.

v Although adefendant can bring amo-
tion to have a default judgement set aside,
under the new rules he or she must now
prove a meritorious defence and a reason-
able explanation for the default.

Therearetwo categoriesof casesthat can

be brought beforethe Small Claims Court. Thefirstisan action
for the payment of money, for example an unpaid loan, dam-
ages for personal injuries, or damages to your property. The
second category of casesis for the recovery of possession of
personal property.

Regardless of thetype of case, the monetary ceiling for Small
Claimsis$10,000.

In 2006 anumber of rule changeswereintroduced in an effort
to make Small Claims Court moreefficient and effective. The
following are changes we think you should be aware of .

V The proper court forms must be used. Copies of the forms
can be downloaded at www.ontariocourtforms.on.ca

V' A settlement conference remains mandatory. There are sev-
eral reasons for a settlement conference, including an at-
tempt to resolve or narrow the issues in the litigation, to
encourage settlement of the action, to assist the partiesin
effective preparation for trial and to providefull disclosure
between the parties of the relevant facts and evidence.

VoIf aself-represented party makes an offer to settlethe dis-
pute and that offer is turned down and the party obtains a

V' Under the new rules, a distinction is
drawn between default judgementsin cases of liquidated dam-
ages and unliquidated damages. An amount which is due under
an express agreement is referred to as a liquidated claim. All
other claims are claims for unliquidated damages. The court
clerk can deal with the former, ajudge must assess damagesin
the latter case. Unliquidated damages can be assessed in writ-
ing or by way of ahearing.

V' An undefended action will be considered abandoned and ad-
ministratively dismissed if more than 180 days have passed
sincethe claim wasissued and since any other action wastaken
by the plaintiff.

Although Small Claims Court can be navigated without the assist-
ance of alawyer, there are somelegal issuesthat arefairly complex.
In these cases, particularly if the dollar amount sought is signifi-
cant, you may want to consider obtaining legal advice. Our lawyers
would be pleased to speak to you.

For moreinformation about Ontario’s Small Claims Court visit the
Attorney General’s website at www.attorneygeneral .jus.gov.on.ca
and click onthe Small Claims Court link..—

CIVIL - continued from page2

Creatinganew threshold
for summary judgment
Summary judgment isvery difficult to ob-
tain under the current rules and jurispru-
dence. Once a party raises atriableis-
sue including a question of fact, a mo-
tions judge is reticent on granting sum-
mary judgment. Itishopeful that theRule
will berevised to allow amore effective

mechanism for screening out frivolous and
unmeritoriousclaims.

These are not the only recommendations
but, for the most part, the remaining recom-
mendations are aimed at the current prob-
lems in Toronto after the failure of case
management in that region. From the re-
sponse of our local bar, it is clear that one
of our region’smain prioritiesisto protect
case management. From the preliminary

@

comments and feedback from Justice
Osborne, we do not believe there is any
risk that our case management system will
be changed.

In a speech this past February, Attorney
Genera Michael Bryant promised toimple-
ment this task force's final recommenda-
tionswhich are expected thisJune. Weare
keeping are fingers crossed that our re-
gion’s concerns will be addressed.
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Homeowners’ Victory Confirmed

In the most recent edition of the Legal
Observer, wetold you about acouplewho
had the title to their home stolen by
fraudsters. These fraud artists went on to
secure amortgage of almost aquarter of a
million dollars. When the couple discov-
ered what had happened, they success-
fully sued the mortgagee.

Shortly after that case was decided, the
Ontario Court of Appeal heard Lawrence
v. Maple Trust Company, a case involv-
ing asimilar fact situation.

TheFacts

An impostor, posing as Susan Lawrence
purported to sell her house to Thomas
Wright, another impostor. Wright then
mortgaged the property for $291,924. The
scam was brought to light two months
later when Lawrence decided to actually
sell her house.

Lawrence sued the mortgagee, Maple
Trust. Following an earlier Court of Ap-
peal decision, the Superior Court Judge
ruled against Lawrence and in favour of
Maple Trust. The basis for that decision
was that since the mortgages had been
givenfor valuable consideration and with-
out notice of the fraud, they were, once
registered, effective and could be relied
on. Lawrence appeal ed.

Court of Appeal Decision

TheAppellate Court allowed Lawrence's
appeal and set Maple Trust’s mortgage
aside.

The key to Ontario’s Land Registry Sys-
tem is aguarantee that the person named
as property owner has title subject only
to any registered encumbrances. In addi-
tion, the Land Titles Act statesthat only a
registered owner is entitled to transfer or
charge land. It also states that a fraudu-
lentinstrument that, if unregistered, would
be fraudulent and void is, despite regis-
tration, fraudulent and void.

In spite al this, there remains the ques-
tion of whether the indefeasibility (can-

*The articles in the Legal Observer are necessarily of a general nature and cannot be regarded as legal advice. Our firm will be pleased to provide additional details on request.

not be annulled or made void) of title is
immediate or deferred. Maple Trust argued
that Ontario’sisasystem of title by regis-
tration. In other words, once aninstrument
is registered, it is effective immediately
even if procured by fraud.

Following alengthy review of the law in
thisarea, the Appellate Court concluded
that the theory of deferred indefeasibility
is the proper approach in situations like
the one described in the Lawrence case.
Explaining its position, the Court stated,

“...Under the theory of immediate inde-
feasibility, the innocent homeowner has
no defence to a mortgagee’s action for
possession. The homeowner isexposed to
thelossof her homethrough eviction with
the only available remedy being to make
a claim for loss of value of the property
from the (Land Titles Assurance) Fund.

...By interpreting the Act in accordance
with the theory of deferred indefeasibil-
ity, the law encourages|lendersto bevigi-
lant when making mortgages and places
the burden of the fraud on the party that
has the opportunity to avoid it, rather
than theinnocent homeowner who played
no role in the perpetration of the fraud.”

With respect to the Appellate Court’s pre-
vious decision, this panel found that both
the result and the reasoning in the previ-
ous case were incorrect. In particular, the
Court had failed to recognize that the Land
Titles Act gives statutory effect to the
theory of deferred indefeasibility.

When all was said and done, Maple Trust
lost the contest with Lawrence, the true
registered owner of the property. Maple
Trust had taken from Wright, a fraudster,
not theregistered owner. And unlike Law-
rence, Maple Trust had had an opportu-
nity to avoid the fraud.

Homeowners can at last breathe easier
knowing that they are not expected to run
down to the registry every day to ensure
their homestill belongsto them. =

@

D

willilams mcenery

barristers & solicitors

169 Gilmour Street
Ottawa, Ontario K2PON8
Phone: (613) 237-0520
Fax: (613)237-3163

www.williamsmcenery.com

EricR. Williams
williams@williamsmcenery.com

Paul T. McEnery
pmcenery @williamsmcenery.com

ChrisF. Reil
creil @williamsmcenery.com

Aaron E. M oscoe
amoscoe@willamsmcenery.com

Mark O.Charron
mcharron@uwilliamsmcenery.com

Paul W. M uirhead
muirhead@uwilliamsmcenery.com

Jennifer E. Jolly
jjolly@williamsmcenery.com

JayeE. Hooper
hooper@williamsmcenery.com

Juliet L. Knapton
jknapton@williamsmcenery.com

AREASOFPRACTICE
Civil/Commercid Litigation
Construction & Lien Litigation
Employment Matters

Motor Vehicle Litigation
Personal Injury Litigation

Real Estate

Wills & Estate Administration
Insurance Defence Claims

If you prefer to receive this news-
letter by e-mail, please notify us at
newsl etter @williamsmcenery.com

www.williamsmcenery.com



