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Spring Has Sprung -
Maybe?!

Rough winds do shake the darling buds
of May.
William Shakespeare

After that brutally cold April, let’shope
the old bard has got it right! In this
Spring edition of the Legal Observer we
focus on the topics of law making and
punitive damages.

In the summer 2000 edition of the news-
letter, wereviewed the topic of damages
generaly, including the various heads
of damage. In The so-called evolution
of punitive damages we discuss in a
more precise way the area of punitive
damages and specifically the“ changes’
that are occurring in this country with
respect to punitive damages. In addi-
tion, have compiled a list of tips for
avoiding this dreaded award.

The law affects us all on adaily basis,
yet many are unaware of just how law is
created. In*“ Thereought to bealaw!!”
we provideyou with abrief overview of
the source of Canadian law as well as
how it is created.

And finally, we continue our series of
profiles by casting the spotlight on
Aaron Moscoe. I~
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The so-called “evolution”
of punitive damages

Nothing strikes fear into the heart of a
defendant like the concept of punitive
damages. Exemplary or punitive dam-
ages are intended to punish the defend-
ant and will be awarded where the de-
fendant has behaved with arrogance,
high handedness, and withacallousdis-
regard for the plaintiff and his or her
rights.

You will no doubt be familiar with the
American punitive damage awards
which often make headlines. Juries
inthe U.S. have on morethan one
occasion, awarded outrageous
amountsfor punitive damages.

For example, an Alabamajury

awarded $4,000,000in punitive
damages against a BMW dealer-
ship for failureto disclose aminor paint
job to fix a cosmetic blemish on anew
vehicle. And a New Mexico jury
awarded 81 year old Stella Liebeck
$160,000 in compensatory damagesand
$2,700,000in punitive damagesfor burns
resulting from a spilled cup of
McDonald’s coffee, notwithstanding
that she tried to open the cup while bal-
ancing it on her lap. Although these
awardswere greatly reduced on appeal,
Americanjuriescontinueto bequitelib-
eral with punitive damages.

Punitive damages have been around for
years. Almost 240 yearsago, ajudgein
England made the following comments
with respect to this monetary award:

A jury have it in their power to give
damages for more than the injury re-
ceived. Damages are designed not only

/

as a satisfaction to the injured person,
but likewise as a punishment to the
guilty, to deter from any such proceed-
ing for the future, and as a proof of the
detestation of the jury to the action it-
sef.

In Canada, punitive damagesare consid-
ered as a way to punish a defendant’s
reprehensible conduct, as opposed to
providing compensation to the
plaintiff. Asaresult, it hastradition-
ally been difficult to successfully
makeout aclaimfor punitive damages.
And even in those cases where the
plaintiff has been successful, the
awardsarefairly modest, particu-
larly when compared to similar
awardsintheU.S.

However, last year's Supreme Court of
Canada decision in Whiten v. Pilot In-
surance Co. has perhaps opened the
door just ahit farther.

Whiten, the insured, lost her home and
contentsin an accidental fire. Shemade
aclaim under her fire insurance house-
hold policy, which was held with Pilot
Insurance. The insurer provided a sin-
gle $5,000 payment for living expenses.
It also covered the rental of asmall cot-
tagefor several months, before stopping
those payments.

Despite much evidence to the contrary,
including fromthelocal firechief, Pilot's
own expert investigator aswell asPilot’s
initial expert, Pilot alleged that Whiten
had burned her own home. In addition,
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it dealt with her in aconfrontational and
hostile manner throughout.

Whiten was ultimately forced to sue Pi-
lot. Thejury awarded Whiten $345,000
for her insured losses, but shehad spent
more than $320,000 in legal costs. The
jury aso found that Pilot had denied the
claim in bad faith and awarded punitive
damagesof $1,000,000. Pilot appealedto
the Ontario Court of Appeal. The court
allowed the appeal in part, reducing the
punitive award to $100,000. Whiten ap-
pealed this reduction to the Su-

preme Court of Canada, who re-
instated the original million
dollar award.

Justice Binnie, writing for
the majority in the Su-
preme Court of Canada,
indicated that the puni-
tive damage award, al-
though high, wasration-
ale in the specific circum-

stances of the evidencein this case. Pi-
lot's denial of the claim had been de-
signedtoforcethefinancially vulnerable
Whiten to make an unfair settlement for
an amount below that which shewasen-
titledto. A review of theevidenceclearly
indicated that Pilot’s denial of theclaim
had been planned and deliberate.

In the decision, Justice Binnie set out
the two requirementsfor aclaim for pu-
nitive damagesto be consideredin acon-
tract case. Thefirstisthat there must be
an actionable wrong in addition to the
breach of the policy for punitive dam-
ages to be awarded. Secondly punitive
damages had to be properly pleaded in
the statement of claim by providing con-
crete details in support.

In addition, the Supreme Court listed a
number of considerationsthat should be
takeninto account for dealing with claims
for punitive damages.

* Punitive damages are very much the
exception rather than therulein law-

suits and juries should be advised
of this.

* Punitive damages should only be
imposed wherethere has been high
handed, malicious, arbitrary or
highly reprehensible misconduct.

* Punitive damages should be as-
sessed in an amount reasonably
proportionate to the harm caused,
the degree of misconduct, the rela-
tivevulnerability of the plaintiff, any
advantage or profit gained by the
defendant and having regard to any
other fines or penalties suffered by
the defendant.

* Punitive damages should generally
be given only where the miscon-
duct would otherwise be unpun-
ished, or if other penaltieswerein-
adequateto achieveretribution,
deterrence, and denunciation.

e Punitive damages
should not serve to compen-
sate the plaintiff but should
only be awarded when com-
pensatory damages are in-
sufficient to achieveretribution, de-
terrence and denunciation.

* The amount of the punitive dam-
ages should be no greater than ra-
tionally necessary to accomplish
the purpose of denunciation and
the jury should be advised that
moderate awards are generally suf-
ficient. In other words, punitive
damages should not bea“windfall”
for the plaintiff.

Since this decision was released just
over ayear ago, it hasbeen considered
by thelower courtsmorethan 75 times.
Thisisan extraordinary number andis
anindication of theimpact of thisdeci-
sion. However, while Whiten provides
perhapsthe best example of why puni-
tive damages should be available, at
the end of the day, Whiten has not sig-
nificantly changed the law of punitive
damages in Canada, only heightened
itsvisibility.

What's Fair, What'’s Not:
How to avoid punitive damages

As previously noted, nothing strikes
fear into the heart of adefendant like
the potential liability for punitive
damages. So how then can adefend-
ant avoid punitive damages? And
how can aplaintiff appreciatewhether
punitive damages should be claimed?

When punitive damages have been
awarded by the court, the decision
has included the following words
which describe the defendant’s con-
duct: “reprehensible’, “oppressive”,
“harsh”, “malicious’, “offends the

court’s sense of decency”, “capri-
cious’, or “highhanded”.

What constitutes this type of behav-

iour will vary from caseto case. For

example

* |tisnot unfair for aninsurer (de-
fendant) to consult the fire depart-
ment in acase of afire or the po-
licein the case of aproperty loss,
nor to refuse to accept their opin-
ions without independent inves-
tigation.

* |tisunfairtopersistinanopinion
that the insured’s claim has no
merit without acredible basisfor
that opinion. (i.e.; Whiten v. Pi-
lot)

* |t isunfair to concoct evidence,
to raise obstacles and to act with-

out concern for the plaintiff’s
rightsand well being.

¢ |tisfair to compensateaplaintiff.

* |tisunfairto provideawindfall to
aplantiff through punitive dam-
ages.

The bottom line is that the facts
must bereviewed very carefully and
the parties as well as their respec-
tive counsel, must be consistent and
honourablein their dealings. '~
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“There ought to be a law!!!”

law (16), n. 1. theprinciplesand regula-
tions established in a community by
some authority and applicable to its
people, whether in the form of legisla-
tion or of custom and policies recog-

nized and enforced by judicial decision.
The Random House Dictionary of the
English Language, Second Edition

Whether it is driving down the road,
buying groceriesor firing an employee,
there is very little we do on a day-to-
day basisthat isnot affected by the law.
This set of rules, referred to asthe law,
regulatesthe affairsof individuals, busi-
nesses and governments. It establishes,
for each of these groups, standards of
acceptable conduct.

In Canada, there are two main sources
for the rules which govern our actions
and behaviours- statutory law and com-
mon law. Statutory law is a system
based on the legislation enacted by the
federal and provincial governments,
whereasthe common law isasystem of
law based primarily on judicia deci-
sions.

Two other important sources of law,
whichwewill not discussinthisarticle,
arethe Canadian Charter of Rightsand
Freedoms and the Constitution Act,
1867. These two documents can be
thought of as“super statutes’. Likeall
statutes they were passed by Parliament,
however, unlike other statutesthey can-
not be changed at all without the use of
acomplicated amending formula.

Statutory Law

Oneof themain responsibilities of gov-
ernment isto makelaws. In Canada, by
virtue of the Constitution Act, 1867,
both thefederal Parliament and provin-
cial Legislatures have been given the
power to enact legislation withinthe ar-
eas reserved to each.

Thereareessentially five stepsinvolved
inmaking alaw.

TheFirst Readingistheformal intro-
duction of a bill to Parliament or the
Legislature. Atthisstage, abill isgen-
erally passed with no debate. Although
anumber of billswill beintroduced dur-
ing a Parliamentary session, depend-
ing on the public’sreaction, many will
either bereplaced or withdrawn at this
stage.

During the Second Reading abill will
bereintroduced and will bethe subject
of afull debate. At this stage, the hill
will beapprovedin principle. Inappro-
priate casesit may bereferred toacom-
mittee for adetailed study or havefor-
mal public consultation.

Amendmentsarising out of committee
will bedebated during the Third Read-
ing. It isat this stage that a bill will
receiveitsfinal vote, and if amajority
vote for its adoption as presented, it
will be passed.

Thefinal stageisfor thehill to receive
Royal Assent and to be Proclaimed.
Royal Assent is the formality of the
signing of the bill into law by the Gov-
ernor General or Lieutenant Governor,
as the case may be. The statue will
come into force on the day it is pro-
claimedtotakeeffect. Oftenthisisthe
day it isgiven Royal Assent, however
alaw may contain aprovision that de-
lays the coming into force until some
future date. Delaying the coming into
force provides those most affected by
the new law, time to study it and to
adjust to new requirements. It also al-
lowsthe government timeto make last
minute amendments.

Ontario’snew law dealing with limita-
tion periods provides a good example
of this five-step process at work. On
April 25,2001, the Government of On-
tariointroduced Bill 10, the Limitations
Act 2001. Bill 10 replaced Bill 163,
which had been introduced in Decem-
ber 2000 but which did not complete

the legidative process, i.e. it died at first
reading. Bill 10 was subsequently re-
placed by Bill 213, the Justice Satute Law
Amendment Act, 2002, which among
other things createsanew limitations act.
The Justice Satute Law Amendment Act,
2002 received Royal Assent in Decem-
ber 2002 however, the Limitations Act,
2002 will not be proclaimed in force until
January 2004.

TheCommon Law

While statutes are the major source of
law in Canada, the common law isalsoan
important source. Common law isessen-
tially a group of legal rules and excep-
tions that have been developed by the
courts over hundreds of years. Asjudi-
cial decisionsarerendered abody of case
law is created for different areas which
then act as a guide in future cases. As
new fact situations arise, existing princi-
pleswill be broadened or contracted and
exceptions will be developed by the
judges and courts of appeal who are re-
ferred to these precedents and who then
render their decisions.

In order to better illustrate how common
law developswewill consider atopic al-
ready touched upon in this newsletter -
punitive damages.

Punitive damagesin acivil action are not
mandated by aparticular piece of legida
tion. Rather it isaconcept that was rec-
ognized in English courts at least 240
yearsago. Despitethelegitimacy of pu-
nitive damages, areview of the case law
indicates that Canadian courts have gen-
erally been stingy about making such
awards. However, more recently they
have begun to provide new rules and
guidelines for awarding such damages,
thus contributing to the expansion of the
common law inthisarea.

A 1995 defamation case involving the
Church of Scientology had a significant

seeLAW page4
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Aaron Moscoe o @
williams mecenery

barristers & solicitors

This issue we profile the “ newest” member of Williams McEnery, Aaron
M oscoe.

169 Gilmour Street

While Aaron may bethe newest member of thefirm, sinceheonly arrivedin Ottawa, Ontario K2PONS8
January 2001, heiscertainly not our newest lawyer, having more experience Phone: (613) 237-0520
than all but our two founding partners, EricWilliams and Paul McEnery. Fax: (613)237-3163
Aaron graduated from Queen’s University law school in 1981 and has been
practising law since 1983. He began to build hisexperiencein Torontoinan
established personal injury litigation firm before moving to Ottawain 1985.
EricR. Williams
Prior to joining us, Aaron had practiced with other firmsin Ottawa doing williams@williamsmcenery.com
both plaintiff and defence work. He now focuses almost exclusively on
personal injury litigation — which leads to some lively discussions with
some of our insurance defencelitigators. Aaron’sability to settle casesand
obtain agood result for his clientsis atribute to his negotiation and lawy-
ering skills. Thankfully we now have him with us and not against us!

Paul T.McEnery
pmcenery @williamsmcenery.com

Mark O. Charron
In his spare time Aaron spends time with his wife, Margie, and their two mcharron@uwilliamsmcenery.com
children, Adam, 11 and Elana, 9. Together they areall involved in avariety

of sports, music, travel and simply enjoying each others company. "~

LAW cont'd from page3

impact on the common law relating to
punitive damages in that it allowed for
an award of $500,000. Up to this point
the most significant punitive damage
awards had been in the neighbourhood
of $50,000. Last year another important
case involving punitive damages was
decided by the Supreme Court of Canada-
Whitenv. Pilot Insurance. Inthat casea
punitive damage award of $1,000,000 was
upheld. Inaddition, to raising the mon-
etary bar, the court created aset of guide-
linesfor juriesto determine whether pu-
nitive damages are warranted in a par-
ticular case as well as how high they
should be.

Although Supreme Court of Canadade-
cisions are always significant, when
cases such as Whiten receive the media
and judicial attention that they do, the
essence of the decision suddenly be-
comesastandard claiminsimilar actions.
For instance, since Whiten was released

by the Supreme Court on February 22,
2002, it has been judicially considered in
78 cases. This can be added to the 78
timesit was considered following theini-
tial jury decision, and the subsequent
Court of Appeal decision. Thisis an ex-
ample of how lawyerswill take ajudicial
decision and attempt to apply the princi-
ples to their fact situation. It is aso an
exampl e of courtshavingto either follow,
consider, acknowledge or distinguish a
prior court’sruling.

Asyou can see, making lawsis not easy.

The German Chancellor Otto von Bismarck
once said, “Laws are like sausages. It's
better not to seethembeing made.” There
are many who would criticize laws, our
elected representatives who make stat-
utes, and of coursethelawyersand judges
who argue the law. But without laws
wherewouldwebe........ well you certainly
wouldn’t have the need for Williams
McEnery'sLegal Observer. "~

Aaron E. Moscoe
amoscoe@williamsmcenery.com

Paul W. M uirhead
muirhead@uwilliamsmcenery.com

Colin R. Dubeau
cdubeau@williamsmcenery.com

JayeE. Hooper
hooper@williamsmcenery.com

Areasof Practice

Insurance defence claims
Construction & lienlitigation
Employment matters
Civil/commercid litigation
Motor vehiclelitigation
Personal injury litigation
ADR and Mediation

Real Estate

Wills& Estate Administration

www.williamsmcenery.com

*The articles in the Legal Observer are necessarily of a general nature and cannot be regarded as legal advice. Our firm will be pleased to provide additional details on request.
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