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An Issue of Updates

Welcometo the Fall edition of the Legal
Observer. Thethemefor thiseditionis
updates! We are updating you on
changes to auto insurance legislation,
punitive damages, some cases that our
firm has been involved with, aswell as
our expanding roster of lawyers.

Prior to the recent Ontario election, the
Eves government had introduced
changes with respect to auto insurance.
We provide you with an overview of
some of the more significant changes.
For those of you not familiar with the
current scheme, we have also put to-
gether a summary of how auto insur-
anceworks.

We also update you on two cases that
our firm has been involved with aswell
as the area of punitive damages.

We continue our series of profiles by
casting the spotlight on Chris Reil, our
newest lawyer, who joined usin June.

Finally, we welcome our articling stu-
dent, Timothy Burke. Tim started with
usonafull-timebasisin September. Tim,
who hails from the nation’s capital, at-
tended law school at the University of
Ottawa. Prior to that he earned both a
BA and a Masters in English from
Carleton University. I~
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The Changing
Auto Insurance Scheme

As premiums for auto insurance continue to escalate, the various provincial govern-
ments have begun to discuss legislative reform. In Ontario, newly elected Premier,
Dalton McGuinty, has instructed his finance minister to freeze auto insurance rates
effectiveimmediately. And thispast summer, the Eves Government introduced anumber
of changesto Ontario’s auto insurance scheme. Most of these changes took effect on
October 1, 2003 and thereforeit is still too early to tell what thereal impact will be.

Historical Background

Ontario drivers have been required to carry auto insurance since 1979. At that time a
modest benefits schedule was available for auto accident victims, regardless of who
wasat fault. Inorder to receive any sort of significant compensation, victimsgenerally
had to resort to the courts. Sincethose early days, there has been anincreasein no-fault
benefits along with a corresponding decrease in the right to go to court.

In 1996, the Insurance Rate Sability Act was passed and premiums began to drop.
However, since 2002, premiums have been on an upward swing for avariety of reasons
including:

o the higher cost to repair vehicles,

o higher health care costs associated with insurance claims and
o lower returns on the insurance companies' investments.
TheChanges

In order to address the rising costs of auto insurance and with a view to reducing
premiums, changes have been madeto therelevant regulations. What follows are some
of the more significant changes.

Some changes, which cameinto force on October 1, 2003, will apply to al accidentsthat
occurred on or after November 1, 1996. They includethefollowing:

¢ Theintroduction of an assessment and treatment program of care for whiplash and
related minor injuries called aPre-Approved Framework (PAF). Theobjectisto
provide quicker access to treatment while still allowing health care providers to
provideindividualized care to meet the specific needs of the claimant.

* Restrictionson the use of medical examinationsby insurers have been put in place.

* The process for section 24 assessments has been completely rewritten and prior
approval will now bethe general rule.
® Cashsettlementsfor accident benefitswill be prohibited until oneyear from the date

seeINSURANCE page2
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of the accident; allowing injured people to continue to
have access to treatment and income replacement and
thereby avoiding the possibility that the settlement pro-
ceeds would be used for other purposes.

Other changes, will comeinto force on November 1, 2003 and
includethefollowing:

* Thedefinitionof unfair or deceptiveactsor practiceshas
been broadened to apply to health care providers and
paralegals in the auto insurance system. Claimants will
now be required to sign treatment plans and insurers will
be permitted to request a.claimant be examined under oath
wherethereisreasonable concern about accident circum-
stances.

* A code of conduct for paralegals has been introduced to
protect consumers from unqualified representatives.

Thefollowing changes, which came into force on October 1,
2003, will apply only to accidents that occurred on or after
October 1, 2003.

* The definition of catastrophic impairment has been
amended to cover more seriousinjuries. Measures, analo-
gousto those in place for adults, have been introduced so
that medical persons can properly assess seriously in-
jured children.

* Thedeductible, which appliesto awardsfor pain and suf-
fering (general damages), hasbeenincreased from $15,000
t0 $30,000 for theinjured party claimants and from $7,500
t0 $15,000 for Family Law Act claimants.

¢  Amendments to the threshold, which must be met before

an injured person can recover tort damages, have been
introduced.

On January 1, 2004 the rules with respect to income replace-
ment will change for those who purchase or renew an auto
insurance policy on or after January 1, 2004. Specifically the
maximum weekly amount of income replacement will below-
ered to $300.

We will continue to keep you appraised of the status of this
important legislation. Inaddition, wewill review some of the
various changes in more detail in upcoming issues of the
Legal Observer.

Over theyears, our firm hasdevel oped an expertiseinthe area
of auto insurance and in particular in the area of accident
benefits. If you have questions about either the existing sys-
tem or the proposed changes please contact us. "~

Auto Insurance Coverage
for Injured Parties

Auto insurance is a hot topic these days as premiums continue to
rise. Andif youdrivein Ontario thelaw requiresyou to have auto
insurance.

If you are involved in a motor vehicle accident, auto insurance
covers not only any damage to your vehicle, but it also provides
coverage for your medical expenses and replacement income until
you are abletoreturntowork. Thefollowingisan overview of the
coverage availableto injured parties.

Although Ontario’s current system provides for no-fault benefits,
in some cases it also allows an injured party to commence legal
action. Therefore, if you areinjured in an auto accident there are
two different streamsthat you can potentially claim under: liability
coverage and accident benefits. You have accessto at least some
of this coverage regardless of whether you are adriver, passenger,
cyclist or pedestrian and regardless of whether you were at fault.

Liability coverage, which is the fault based system of compensa-
tion, compensates for pain and suffering as well as certain other
losses. However, Ontario law limitswho can make such aclaimto
those who have suffered a serious and permanent disfigurement or
impairment. In addition, claims arising from accidents which oc-
curred prior to October 1, 2003 are subject to a$15,000 deductible
and claims after that date are subject to a $30,000 deductible.

Accident benefits, which is the no-fault portion of the system, are
intended to lessen but not completely compensate for economic
losses resulting from your injuries. The benefitsinclude:

* Incomereplacement;

¢ Paymentsto non-earnerswho suffer completeinability to carry
onanormal life;

* Payment of care expenses to persons who cannot continue to
act asaprimary caregiver for amember of their household;

¢ Payment of medical, rehabilitation and attendant care benefits.

Accident benefits are mandated by legislation and therefore are
standard under all insurance policies. You may also purchase op-
tional benefits to increase the basic level of benefits provided.

If you require further information please contact our firm. "=

Did you know . . .

According to the Insurance Bureau of Canada, medical and rehabili-
tation claims costs are rising at about 15% per year, despite the fact
that the number of accidents has fallen.
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Case Update

Childset. al. v. Desormeaux et. al. (2001) 217 D.L .R. (4th) 217
Inthe Fall 2002 Legal Observer, wetold you about an important
casethat our firm wasinvolved with, Childset. al. v. Desormeaux
et. al. Theissuein that case was whether a person hosting a
party in their home should be held responsible for damage caused
by a guest’s decision to drink and drive.

Zimmerman and Courrier hosted aNew Year’'s Eve party attended
by Desormeaux. At about 1:30 am., shortly after leaving the
party, Desormeaux’s vehicle wasinvolved in ahead on collision
with another vehicle. There were four passengersin the second
vehicle. One of the passengerswaskilled, one (Childs) was | eft
a paraplegic and the other two were seriously injured. A blood
sampl e, taken from Desormeaux about 4:00 a.m., showed ablood
alcohol concentration of 183mg/100ml, morethan doublethele-
gd limit.

Thetria judge found aduty of care on the social hosts, Courrier
and Zimmerman, based on the facts of the case but would not
expand thetort law for policy reasons. Assuch he dismissed the
cam.

On November 4, 2003, the Court will hear the appeal inthis case.
M.A.D.D. was recently granted limited intervener status in the
case. We wereinvolved in thistrial and the appeal as our firm
acts for the social hosts through their home owner’s insurance.

Herbisonv. Wolfe
Our firm was involved in another interesting case that we first
told you about in the Fall 2001 issue of the newsl etter.

Wolfe and Herbison went deer hunting. Wolfe accidentally shot
Herbison. Herbison sued, alleging that Wolfe had been negli-
gent in the use, ownership and operation of his vehicle. Al-
though Wolfe denied that he fired the gunshot from his car, he
did argue that the use and ownership of the car played akey role
inthe alleged shooting. Wolfe'sinsurance company (our client)
advised him that it would not defend him. The Court agreed with
theinsurer since the incident did not arise from the ordinary and
well-known activitiesto which automobiles are put.

Herbison continued with hisaction to trial where hewas awarded
$840,000. Wolfe had no homeownersinsurance that would pay
the judgement, so Herbison sued their auto insurance company
to enforce the judgment. His claim was dismissed. The court
concluded that Wolfe's negligence was in firing a shot toward a
target that he could not see and that the use and operation of
the vehicle did not contribute to the injuries sustained by the
victim. We will provide you with a more detailed summary of
this casein the next issue of the Legal Observer. I~

Punitive Damages -
Sprouting Up Like Mushrooms

In the last issue of the Legal Observer, we canvassed
thetopic of punitive damagesin Canada. In thiscoun-
try, punitive damages are considered as a way to pun-
ish a defendant’s reprehensible conduct, as opposed
to providing compensation to the plain-

tiff. Punitive damages, when they
areawarded, arefairly modest, par-

ticularly when compared to similar

awards south of the border.

In The so-called “ evolution” of puni-
tive damages we told you about the
Supreme Court of Canada's decision
in Whiten v. Pilot Insurance Co. to reinstate

thejury’s decision to award the insured $1 million for
punitive damages. You will recall that the Whiten case
involved an insurance company that alleged that the
insured had burned her own home, despite much evi-
dence to the contrary. That evidence came from the
local firechief, Pilot'sown expert investigator aswell as
Pilot’sinitial expert.

WEell it has happened again! In July, an Ontario jury
awarded punitive damagesin theamount of $2.5 million
dollarsto afarmer and histenant.

OnAugust 13, 1993, afiredestroyed theinsured’smush-
room farm operation aswell as hisfamily and tenant’s
homes. The insurance company re-
jected theclaim, alleging that thefire
had been deliberately set. Despite
thisposition, theinsurer’sfiles con-
firmed that the assertions of arson and
fraud were baseless. And midway
throughthetrial, it refused theinsured's
offer to settlefor $450,000.

In addition, to the punitive damages, the jury also
awarded theinsured morethan $300,000in general dam-
ages, and $1.2 million for businessinterruption.

This case does not necessarily signal that the flood-
gates have been opened. However, it does re-empha-
size an insurer’s obligation to act honourably by not
persisting in an opinion that theinsured’s claim has no
merit without acrediblebasisfor that opinion, or to act
without concern for the plaintiff’srights and well
being. '~
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Chris Reil

Chris Reil is the newest member of the Williams McEnery team, having
joined the firm this past June.

Chrisgraduated from Ottawa University’slaw school in 1979 and has been
practising law since 1981. Chris spent threeyearsin Sudbury before mov-
ing to the nation’scapital. Prior to joining Williams M cEnery, Chrisworked
aslitigation counsel for amajor insurance company.

Over theyears, Chrishas devel oped extensivelitigation experience particu-
larly in the area of insurance defence. His practice has included personal
injury, motor vehicle, arson and fraud and professional liability. Chrisbe-
lievesin“no surprisesservice”. Clientscan expect and receive resultsthat
are predictable, understandable and effective.

In addition to his experience with al levels of court in Ontario, Chris has
practical hands-on experience with Case Management and alternative dis-
pute resolution.

He is a regular guest speaker on insurance and litigation issues for the
Canadian Risk Insurance Managers Society, the Canadian Association of
Fire Investigators, thelocal claims managers group and the Law Society’s
Continuing Legal Education programs.

Torelax and re-energize, Chrisenjoysthe“ occasiona” round of golf, alazy
day ontheriver fishing or along walk with hiswife and their pooch. =~

Now that’s a good one!

A paralegal, an associate and apartner of alaw firm arewalking through apark, when
they spotted an antique oil lamp. The paralegal picked it up, but both the associate
and partner grabbed for it, arguing that they found it first. Their tussling had the effect
of rubbing thelamp, and to their shock a Genie emerged in agreat cloud of smoke.

= The Genie announced, “In gratitude of your freeing me from the
lamp, | grant you three wishes. As there are three of you, you
each get one wish.”

The paralegal blurts out, “1 want to be in the Barbados, sipping cocktails
with agorgeous movie star.” Poof! The paralegal was gone.

The associate, excited by the events, stammers, “| want to be in Hawaii,
relaxing on the beach with a professional hula dancer on one side and a Mai
Tai on the other.” Poof! The associate was gone.

“You'relast,” the Genie saysto the partner, “What is your wish?’

D
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The partner replied, “ | want thosetwo back inthe officeafter lunch.” www.williamsmcenery.com

*The articles in the Legal Observer are necessarily of a general nature and cannot be regarded as legal advice. Our firm will be pleased to provide additional details on request.
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