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Liability & More Liability

Inthisedition of the Legal Observer we
focus on theissue of liability. Withthe
Fall season well under way and holiday
parties just around the corner, we felt
thiswasatimely topic.

In Social drinks with your neighbour

we discuss an important case that our
firm was recently involved with. The
case involved the legal obligations of a
party host for the repercussions of a
guest’s decision to drink and drive.

In our second article we discuss the le-
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gal obligations that a commercial occu-
pier owes to its visitors as well as how
that liability can be limited or negated
altogether.

Finally we profile Mark Charron in our
ongoing series. 7

Social drinks with your neighbour

Our firmwasrecently involvedin atrial
which raised the issue of whether aper-
son hosting aparty in their home should
be held responsible for damage caused
by aguest’sdecisionto drink and drive.

TheParty

On December 31, 1998, the social hosts,
Julie Zimmerman and Dwight Courrier,
heldaNew Year’sEveparty at their home.
Desmond Desormeaux, his girlfriend,
Maureen O’ Brien, and Ray Sauvewere
three of the more than one dozen guests
at the party. Since this was a BY OB
party, they brought a case of 24 beers, a
bottle of Amaretto and a bottle of wine
with them. They arrived together and
|eft together. Desormeaux wasthedriver.

TheAccident
At about 1:30 a.m., shortly after leaving
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the party, Desormeaux’ svehiclewasin-
volved in a head on collision with an-
other vehicle. Therewere four passen-
gersin the second vehicle. One of the
passengerswaskilled, one (Childs) was
left a paraplegic and the other two were
serioudy injured. A blood sample, taken
from Desormeaux about 4:00 a.m.,
showed a blood alcohol concentration
of 183mg/100ml, more than double the
legdl limit.

TheParties

The Paintiffs in this case were the in-
jured passenger, Zoe Childs, and her
family. The Defendants were the im-
paired driver, Desmond Desormeatix and
the social hosts, Dwight Courrier and
JulieZimmerman. Desormeaux had no
auto insurance and did not defend the
action and was therefore found respon-
sible. However, he did testify at trial.
Theissueat trial was solely whether the
social hostswereresponsiblealong with
Desormeaux.

TheTrial

The trial judge made a number of sig-
nificant findings of fact. Hefound that
Courrier, along time friend, was well
awareof Desormaux’ past drinking prob-
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lems, including hisprevious convictions
for impaired driving. He also found that
Zimmerman knew Desormeaux was a
problem drinker, that he often drank to
excess and that he had been convicted
of impaired driving. Thejudge concluded
that Courrier and Zimmerman had not paid
attention to how much Desormeaux,
O'Brien and Sauve were drinking. He
found that the three were not invited to
spend the night nor was there any offer
tocal ataxi.

According to the expert who testified at
the trial, Desormeaux would have been
showing obvious signs of impairment
when heleft the party and hewould have
had ablood alcohol concentration of 235
mg/100ml at that time, threetimesthele-
gd limit.

TheJudge sAnalysis

Traditionally in caseswhereliability has
been found there hasalwaysbeen arela-
tionship between the parties, for in-
stance employer-employee, patron-sup-
plier, or parent-child. In this case there
was no “relationship” between Courrier
and Desormeaux other than their friend-

see HOST S page 3
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Occupiers’ Liability

A customer dlips and falls at the gro-
cery store. A child falls off the monkey
bars at a city park. A teenager isin-
jured during gym class.

The legal issue in each of the abovein-
stancesistheliability of the occupier for
their visitors' injuries. InOntario, an oc-
cupier'sobligationsis set out in the Oc-
cupiers’ Liability Act. In essence, an
occupier of premiseshasalegal duty to
those coming onto its premises, to take
reasonable care for their safety. Al-
though the focus of thisarticlein on the
duty of commercial establishments, itis
important to know that occupiers’ liabil-
ity legislation applies equally to home-
owners.

The following is an
overview of occupiers
liability.

Whoisan occupier?

Anoccupierisaperson

e who isin physical
possession of
premises, or

¢ who has responsibility for and con-
trol over the condition of the
premises or the activities taking
place, or

¢ who hascontrol over the personsen-
tering the premises.

What isan occupier’ sresponsibility?
An occupier owes a duty of care, asin
all the circumstances of the caseisrea-
sonable, to see that visitors entering on
the premises are reasonably safe while
on the premises. This duty applies to
risks caused by the condition of the
premisesaswell ashy theactivities car-
ried on.

When isan occupier not responsible?

An occupier may not be responsible for
damages suffered by persons on the
premises, if the occupier has restricted,
modified or excluded itsduty. However,

the occupier is under an obligation to
bring such restriction, modification or
exclusion to the attention of its visi-
tors.

In addition, an occupier will not bere-
sponsible in respect of risks willingly
assumed by visitors to the premises.

What recoursedoesan injured visitor
haveagainst an occupier ?

A person, who isinjured while on an-
other’s property, may beentitled to re-
cover monetary damages if it can be
established that the occupier was li-
able for the damages that were sus-
tained. Inmaking thisdetermination, a
court will take anumber of factorsinto
account, including:

* The inherent or unusual danger at
the premises.

* The reasonable likelihood of a par-
ticular incident occurring.

* The sufficiency of the occupier’s
program of care and maintenance.

* Thevisitor’'s willingness to assume
aforeseeablerisk.

* Theage of the visitor.

® The status of the visitor.

* Thenatureand extent of any warn-
ings or waivers of liability on the
part of the occupier.

* The sufficiency of the connection
between the accident and the al-
leged breach by the occupier.

We have chosen several relevant court
cases to help illustrate the obligations
of an occupier.

The School Gym

Premises. School Gymnasium
Occupier: School Board

Visitor: Student

Facts: The 16-year old student suf-
fered a dislocated elbow when he hit
thegym’shardwood floor after the pro-
tective mats separated during a wres-
tling match. 1t was not uncommon for
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the mats to separate during wrestling
exercises. The only precaution taken
against such separation was a standing
instruction to the non-participating stu-
dents to sit around the perimeter of the
mats with their feet pressed against the
edges of the outside mats.

Result: The student successfully sued
the school board.

Reasons. Thejudge concluded that the
school board had failed to discharge the
burden of proving that it had adopted
the best safety precautions reasonably
possible for the protection of students
taking part in physical education
courses. He found that the so-called
perimeter system was a dangerous one
when thewrestling reached the competi-
tive stage, particularly since the separa-
tion of the mats was foreseesble.

TheMunicipal TennisCourt

Premises: Tennis Court (owned by the
local paper mill but leased to the munici-
pality)

Occupier: Municipaity

Visitor: Competitive TennisPlayer
Facts: The33year old tennisplayer suf-
fered torn ligaments in his knee when,
during a competitive tennis match, his
toe got lodged in a crack on the court.
The tennis player regularly played on
these particular courts and was aware of
the state of disrepair. The municipality
inspected the courts each spring and
was aware of the numerous cracks.
However, it did not want to resurfacethe
court before obtaining a Wintario grant.
Result: Thetennisplayer’slawsuit was
dismissed.

Reasons: The tennis courts

were dangerous premises
keeping in mind the pur-
pose for which they
were constructed.
The municipality
had an obligation

to providefacili-

tiesthat could be used

safely and it wasinsufficient for the mu-
nicipality to simply make an on-sitein-
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spectioninthespring. However, theten-
nis player was aware of the dangersand
notwithstanding that knowledge, chose
to play anyway and therefore he volun-
tarily incurred therisk.

TheMunicipal Playground
Premises. Municipal Playground
Occupier: Municipaity

= Visitor: Child

Facts. Thetwo-
year old child
suffered a
skull frac-
ture when
she fell
from the playground structure. She hit
her head on the concrete foundation
used to anchor the structure. The mu-

nicipality maintained aregular system
of inspection of equipment and parks
aswell asarepair program.

Result: The mother’s lawsuit, on be-
half of the child, was dismissed.
Reasons: The municipality’s inspec-
tion program with respect to parksand
playgrounds was entirely reasonable.
The existence of the concrete founda-
tion was not hazardous in the circum-
stances or any more hazardous than
the structure itself.

PrivateWater Park

Premises: Privately-Run Water Park

Occupier: Popkum Water Slides L td.

Visitor: Customer

Facts: The 52-year old customer in-
jured herself when she slipped on the

wet walkway, separating two wading
pools. Although the surface of the walk-
way was generally wet, ground walnut
shell grit was sprinkled on the painted
surface. This was a commonly used
method of making what would otherwise
be adippery surface into aslip-resistant
surface.

Result: Thecustomer’slawsuit wasdis-
missed.

Reasons. The water park had taken suf-
ficient steps to make the premises rea
sonably safe for pool users.

If you have been injured on another’s
premises, itisimportant to seek legal ad-
vice. Depending on wheretheinjury oc-
curred, thelimitation period for commenc-
ing legal action might be very short. =
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ship. Asaresult, if Courrier wasfound
to oweaduty of carethenit would bea
new and novel one as no Canadian or
Commonwealth court has found a so-
cial host to be responsible in such cir-
cumstances.

In order to determine if Courrier and
Zimmerman could be held liablefor the
injuries suffered by Childsand her fam-
ily, the judge applied thefollowing test.

a) Was the harm to Childs the reason-
ably foreseeable consequence of
Courrier and Zimmerman'sact?

b) Are there reasons, notwithstanding
the proximity between Childs and
Courrier and Zimmerman, that liability
should not be recognized here?

c) |If the answersto aand b are yes
then aprimafacieduty of carearises. It
isthen necessary to determine whether
there are other policy reasons why the
duty should not be imposed.

Foreseeability

In this case, the judge found that based
on Desormeaux’ previous convictions
for impaired driving and his previous

conduct when drinking, it was reason-
ably foreseeabl e that Desormeaux was
not capable of driving when heleft the
party and that he was putting his pas-
sengers and other users of the high-
way at grave risk. He concluded that
Courrier and Zimmerman should have
been on the alert that Desormeatix may
have been drinking before arriving at
the party, based on the fact that
O'Brien and Sauve were intoxicated
when they arrived as well as
Desormeaux’ propensity for drinking.

Proximity

Inlooking at proximity, the judge said
he had no difficulty in finding that the
relationship between Courrier and
Desormeaux, aslongtime friends, met
the test of proximity. He therefore
found that under this specific relation-
ship, Courrier and Zimmerman, as so-
cial hosts, had a duty of care not to
turn Desormeaux |oose on the highway
where he could cause injury to others.
The judge stated:

Desmond Desormeaux was
clearly the negligent driver who
caused theinjuriesto Zoe Childs,
and others. Dwight Courrier and
Julie Zimmer man’s breach of duty
would be by way of contributory
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negligence. | would assess Desmond
Desormeaux’ negligence at 85%
and Dwight Courrier and Julie
Zimmerman's negligence at 15%.”

Policy Consideration

Inreviewing the policy consideration, the
judge likened it to atwo-sided coin. On
the one hand you have the victims who
have suffered unbelievable harm asare-
sult of Desormeaux’s decision to drink
and drive as well as Courrier and
Zimmerman's decision not to stop him.
On the other hand, afinding of liability
against Courrier and Zimmerman, would
place an inordinate burden on all social
hosts.

However, after reviewing what other ju-
risdictions have done as well as the pro-
vincial government’sroleintheimporta-
tion, sale and promotion of alcohal, the
judge could find no good reason to ex-
pand the law to include socia host liabil-
ity. In hisview it should be left to the
legidlatureto determine social host liabil-
ity and also to properly compensate the
innocent victims.

TheDecision
In the end the judge did find a duty of

see HOST S page 4
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Mark Charron

Our profiles of members of thefirm leads usnow to Mark Charron.

For those of you who have been fortunate enough to meet Mark, you will all
agree that Mark is an outgoing engaging speaker who is entertaining and
not afraid to embarrass either himself or someone el se!

On amore serious note, Mark’s outgoing engaging style has been success-
ful in hisextensivetrial experience both with juriesand in non-jury matters.
Since hewascalled to the Bar of Ontario in 1984, he haspractised exclusively
intheareaof civil litigation, including commercial and insurance litigation.
He has appeared on numerous occasions before appellate Courts, including
the Ontario Divisional Court and the Ontario Court of Appeal.

Mark’s clients include a number of public and para-public authorities, in-
cluding municipalities, law enforcement agencies and school boards. He
has also been involved in the Ottawa Construction Association and the
Ottawa-Carleton Board of Trade. Inaddition, Mark has experiencein acting
as a private arbitrator on behalf of local counsel and their clients. He has
provided anumber of papersto local organizations on the litigation, media-
tion and arbitration processes.

Mark’s soccer skills are legendary......just ask him. He and hiswife, Susan
Murphy, enjoy their two children, Mariaand Celia, and they too will tell you

D
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about Mark’slegendary skills. I~
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care on the socia hosts, Courrier and
Zimmerman, based on the facts of the
case but would not expand the tort law
because of policy reasons. As such he
dismissed theclaim.

Aftermath

The Plaintiffs have appealed this deci-
sion. MADD (Mothers Against Drunk
Driving) have indicted they will seek
intervenor status.

The Court of Appea will now have an
opportunity to review the matter to de-
termine whether Justice Chadwick was
correct in his conclusions. The appeal
will likely be heard by thistimenext year.

What DoesthisMean?
As the law now stands following this
decision, asocia host who provides al-

*The articles in the Legal Observer are necessarily of a general nature and cannot be regarded as legal advice. Our firm will be pleased to provide additional details on request.

cohol to aguest is not responsible for the
actions of that guest once he or sheleaves
thehost’shouse. The Court of Appea may
very well disagreewith Justice Chadwick’s
decision that, for policy reasons, the court
should not expand the law to hold social
hosts liable.

The important point to be taken from this
caseisthefact that Justice Chadwick did
find there was a duty of care on the home
owners. No other court in Canada or the

Commonwealth has ever found this duty.

The Court of Appeal, and/or ultimately the
Supreme Court of Canada, will have a
chance to determine whether it should be
the courts or the legislature who decide
whether social hosts should be responsi-
blefor the alcohol they servetheir guests.
One way or another, either through this
case or another, thisisnot the last we have
heard of thisissue. I~
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